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FOREWORD 


This manuscript is one of a series which was prepared 
for the Public Land Law Review Commission as part of its 
data base in forming the recommendations for future public 
land policies that have been forwarded to Congress and the 
President of the United Svates in our report titled One 
Third of the Nation's Land.t 


In establishing the Public Land Law Review Commission 
in September 1964, Congress declared the following policy: 
That the public lands of the United States shall be (a) 
retained and managed or (b) disposed of, all in a manner 
“to providé the maximum benefit for the general public. It 
also directed that a comprehensive review be made of the 
public land laws and the related administrative rules and 
regulations to determine whether and to what extent revi- 
sions are necessary to accomplish the stated policy objective. 


Considerable evidence pointed to the need for such a 
review. Dating back in some cases to the birth of the na- 
tion, our .public land laws have developed over a long period 
of years through a series of Acts of Congress which are not 
fully correlated with each other. Administration of the 
public lands and the related laws has been divided among sev= 
eral agencies of the Federal Government. Quite possibly,. 
these laws and the manner in which they are administered may 
be inconsistent with one another and inadequate to meet the 
current and future needs of the American people. 


The Commission was instructed to: 


1. Study existing statutes and regulations governing 
the retention, management, and disposition of the 
public lands; 


2. Review the policies and practices of the Federal 
agencies charged with administrative jurisdiction 
over such lands insofar as such policies and 
practices relate to the retention, management, 
and disposition of those lands; 


1/available from the Superintendent of Documents, U.S. 
Government. Printing Office, Washington, D. C. — Price $4.50. 


3. Compile data necessary to understand and deter- 
mine the various demands on the public lands 
which now exist within the foreseeable future; and 


4. Recommend such modifications in existing laws, 
regulations, policies and practices as will, in 
the judgment of the Commission, best serve to 
carry out the policy objective. 


To fulfill these requirements, the staff was charged 
with the responsibility of performing or having performed 
the appropriate research and of then presenting to the Com- 
mission all the information and data necessary as a founda- 
tion for the Commission's deliserations, conclusions and 
recommendations. A study program encompassing various sub- 
ject areas was undertaken and separate manuscripts were 
prepared covering each of 33 separate topics. 


In fulfillment of a policy of maintaining the smallest 
technical and professional staff possible, most of the 
studies were accomplished under contract with individuals, 
institutions such as universities, and research organiza- 
tions; a few of the studies and analyses were accomplished 
in-house by the Commission staff, some with consultant 
assistance. 


Thus, while we reviewed the whole body of public land 
laws at one time, each study was designed to examine only a 
portion of the public lands complex and should be utilized 
with this understanding. There is, therefore, an interre- 
lationship among the studies and the resultant manuscripts 
that will require review and examination of more than one 
report in order to obtain a complete view of any one aspect 
of public land law and administration. 


Each manuscript was transmitted from the staff with a 
letter discussing the content of the report and setting 
forth the policy matters to be considered with respect to 
the particular subject. A copy of the letter of transmittal 
for this report has been made a part of this volume in order 
to assist in the understanding of the approach. 


These manuscripts served an extremely useful purpose in 
providing a common base for discussion in the Commission and 
between the Commission and its Advisory Council and the rep- 
resentatives of the 50 governors. We believe that they will 
also be valuable as reference works, not only on Federal 


| 
| 2 





public land matters but concerning all of our natural re- 
sources, for use by all levels of government -=~ Federal, 
state, and local -- and the academic community as well as 


those who are interested in the tremendous natural resources 
that we, as a nation, possess. 





Wayne N. Aspinall 
Chairman 


seule’ 





Public Land Law Review Commission 
1730 K Street, N.W. 
WASHINGTON, D. C. 20006 


December 1, 1970 


Honorable Wayne N. Aspinall 
Chairman 

Public Land Law Review Commission 
Washington, D. C. 20006 


Dear Mr. Chairman: 


Transmitted herewith in four volumes is a study of Public 
Land Policy and the Environment, piepared for us by several 
contractors. 


The report was originally submitted to you with our letter 
of February 6, 1970. After you made copies available to 
the members of the Commission and the Advisory Council and 
Governors' Representatives, the manuscripts were reviewed 
and comments were received from them. In addition, our 
staff reviewed the manuscripts. The contractors were then 
furnished with all the comments for their consideration so 
that inaccuracies could be corrected.1/ However, since 
these are their reports and not those of our commentators, 
we have not requested the contractors to make any changes 
based on interpretations or opinions unless they agreed with 
those interpretations or opinions. 


From the outset we were concerned with environmental factors 
and recognized that the establishment of the Public Land 
Law Review Commission was in some measure traceable to the 
concern that you and many others had about the presence or 
absence of statutory guidelines in this field. 


Accordingly, we designed commodity and functional studies so 
as to bring out in each the relationship between individual 
actions and the impact on the environment, while at the same 
time we anticipated the preparation of an overview paper that 
would obtain its greatest input from those other studies. 
Unfortunately, we did not obtain the information base that 

we hoped for. It was accordingly necessary to design, after 


i1/The comments referred to are part of the official files of 
the Commission. When the Commission ceases to exist these 
files will be deposited with the National Archives, Wash- 
ington, D.C. 
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all the other reports were in, a study involving new initial 
research. 


Our basic effort at all times was to examine realisticaliy 
actual situations that occur on the ground in day to day 
management of the public lands. These seemed to give the 
Commission a practical examination of the subject. Because 
the state of the art is so new, it was necessary to become 
theoretical when studying the analysis of the problems and 
how to cope with them. | 


Part I, contained in Volume 1, The Legal and Administrative 
Framework for Environmental Management of the Public Lands, 
was written by Professors Ira Michael Heyman and Robert H. 
Twissynot tne; UnivyersityVoLaGal troriras -Thisspomoion vot the 
report focuses on the statutory authorities and procedures 

of the Forest Service, Bureau of Land Management and National 
Park Sernyice for dealing with environmental impacts on public 
land uses and management practices. 


Part II, which comprises Volumes 2 and 3, Environmental Prob- 
lems on the Public Lands, was prepared by the Rocky Mountain 
Center on Environment under the direction of Roger P. Hansen. 
It contains seventeen case studies, each of which discusses 
land uses or management practices on public lands having en- 
vironmental consequences. The overall implications of these 
cases are drawn together in a summary chapter. 


Part III, contained in Volume 4, Environmental Quality and 
the Public Lands: A General System for Environmental Resource 
Analysis, was prepared by Professors Philip H. Lewis of the 
University of Wisconsin and Carl Steinitz of Harvard Univer- 
Sity. This*part of the study makes it clear that the envi- 
ronmental effects of land use cover a complex of biological 
enasphnysitcal™relacionships, Such aS impacts Gn air and, water 
quality, as well as those affecting aesthetic, cultural and 
historical values. It describes two methods of data collec- 
tion and analysis that may be used to discern likely environ- 
mental impacts of proposed land uses and management practices 
prior to undertaking such actions. The two approaches de- 
scribed, which could be used for designing public land uses 
in the future, are quite different, illustrating the range of 
the) “Statesoretherart.. @They-areenot,,or course, the only 
possible methods that have been developed. 





Part IV, Policy Issues and Alternatives, also included in 
Volume 4, was prepared by Ira Michael Heyman, Robert H. Twiss 
and Roger P. Hansen. It describes how the three previous 
parts each relate to the overall study, and contains an analy- 
sis of problems identified and possible alternatives to ex- 
isting environmental policies applicable to the public lands. 


On the basis of this report and other Commission studies 
that provide information about environmental aspects of pub- 
lic. land policies, the following matters were identified for 
Commission consideration: 


1. What should be the overall goals of public land 
Management as related to environmental matters? 


a. Should there be a statutory statement of 
goals for environmental quality on the 
public lands? 


b. Should Federal or state standards govern 
environment on public land, or should the 
highest standard available govern? 





(1) Should there be multiple standards 
where portions of a project or in- 
stallation are in more than one 
state, or should a single standard 
govern? 


2. Can standards for maintaining levels of environ- 
mental quality on public lands be specified? 


3. Are existing controls on uses of public lands ade- 
quate to attain the desired levels of environmental 
quality: e€.g., contract. and permit. terms? 


4. Who should assume the responsibility for correcting 
adverse environmental impacts created by public land 
use? 


a. Who should be responsible for rehabilitating or 
restoring lowered environmental quality gener- 
ated by past uses of the public lands? 


b. Who should be assigned the responsibility for 
rehabilitating adverse environmental impacts 
that cannot be avoided in current and future 
uses of public lands? 


5. When a report or a statement made in accordance 
with the National Environmental Policy Act of 
1969 indicates adverse environmental effects, 
should there be a statutory requirement that 
the proposed action be referred to the Council 
for evaluation? 


a. Should a finding by the Council on Envi-.: 
ronmental Quality that a planned public 
land action will have an adverse impact 
on the environment be, by itself, suffi- 
cient reason to suspend such action unless. 
and until provision is made to avoid the 
adverse impact? 


6. What changes, if any, are required in the decision 
making and land management procedures of the pub- 
lic land agencies solely in the interest of en- 
hancing environmental quality? 


a. To what extent are changes in land use 
planning procedures and techniques re- 
quired so that adequate attention is given 
to environmental matters? 


b. How can lack of information and shortages 
of skills needed for improved environmental 
quality management be overcome? 


c. Are special funding provisions necessary 
for supporting environmental quality as- 
pects of public land programs? 


d. Should certain resource management and land 
treatment practices be discontinued or 
changed? 


7. Is any modification required in congressional com- 
mittee jurisdiction and committee staffing in order 
to provide proper oversight of the quality of the 
environment on public lands? 


The Project Officer on this study was Robert J. Lavell, who 
was assisted by Perry R. Hagenstein and Jerome C. Muys. 


incerely, 


Oh Divan 2 
Milton A. Pearl 


Enclosure Director 
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PUBLIC LAND LAW REVIEW COMMISSION 
Background 


The public lands of America date back to the time 
of the Union's formation. Then, and soon thereafter, 
seven of the original States ceded to the Central Gov- 
ernment some 233.4 million acres of land lying west- 
ward to the Mississippi River. Thereafter, through 
purchase and treaty, the United States acquired an ad-= 
ditional billion acres of public domain, the last ac- 
quisition being the purchase of Alaska from Russia in 
1867. Altogether, nearly 2 billion acres of land in 
32 States have been part of the public domain at one 
time or another. 


At first, these lands were sold for their revenue, 
Eventually, however, as the pioneers swept westward, 
the revenue-raising policy was 1eplaced by one stress- 
ing settlement and development of the land. The Home- 
stead Act of 1862 was the first of a series of settle- 
ment and development laws enacted over a period of 
some 60 years - the desert land law, mining laws, and 
the various homestead laws - all designed to meet a 
particular need of the period. Meanwhile, many mil- 
lions of acres were transferred to private ownership 
through military, railroad, and other land grants, in- 
cluding various grants to the States. 


Through these means, nearly 1.2 billion acres 
have passed from Federal ownership, leaving approxi- 
mately 715 million acres of the original public domain 
Lands in Federal ownership. Of these 715 million acres 
364 million are in the State of Alaska. Add to this 
the 52 million acres acquired for various purposes, and 
federally owned lands today amount to approximately 
770 million acres - about one-third of the Nation's 
total land area. Some of these lands are in national : 
forests and some are reserved for national parks, wild- 
life refuges, and other specific uses; but more than 
half constitute the "vacant and unappropriated" public 
domain lands which have never left Federal ownership 
and have not been dedicated to a specific use pursuant 
to legislative authorization. 


The ‘Act establishing the Public Land Law Review 
Commission contains in section 10 the following defini- 
tion: 
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As used in this Act, the term 'public 
lands' includes (a) the public domain of 
the United States, (b) reservations, 

other than Indian reservations, created 
from the public domain, (c) lands per- 
manently or temporarily withdrawn, reserved 
or withheld from private appropriation 

and disposal under the public land laws, 
including the mining laws, (d) outstand- 
ing interests of the United States in lands 
patented, conveyed in fee or otherwise, 
under the public land laws, (e) national 
forests, (f) wildlife refuges and ranges, 
and (g) the surface and subsurface resources 
of all such lands, including the disposi- 
tion or restriction on disposition of the 
mineral resources in lands defined by ap- 
propriate statute, treaty, or judicial de- 
termination as being under the control of 
the United States in the Outer Continental 
Shelf. 


Working with the Commission are a 33-member Ad- 
visory Council and the representatives of the 50 State 
Governors. 
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PREFATORY NOTE 


This is largely a draft of a book, The authors had approximately 
two and one-half months to work on the version submitted to the Public 
Land Law Review Commission on January 26, 1970, and were able to spend 
considerably less time following that date to revise and correct. It 
was hoped at the outset that this Report could be based largely on 
careful study of the other Study Reports to the PLLRC, especially those 
dealing with commodities such as timber, forage, wildlife, etc. 
Unfortunately, many of these commodity reports did not contain much 
information on either environmental problems or on the systems used by 
the land management agencies to cope with them, The most prominent excep- 


tions to this were the Regional and Local Land Use Planning Study, the 
Legal Study of Non-Fuel Mineral Resources, and the study on Federal 


Land Laws and Policies in Alaska. Consequently, the authors had to 
develop most of the information contained in this report from original 
analysis of statutes, regulations, agency directives (chiefly manual 
provisions), agency reports, and some field interviewing in California. 
Thus, some of the chapters are quite well developed, Others are cursory 
and need extensive additional work. But despite the foregoing, we believe 
that the information contained in this volume provides a representative 
sample of Federal agency environmental management practices, gave the 
Public Land Law Review Commission a useful basis for considering 
recommendations concerning environmental management, and will give the 
reader an adequate overview of the prospects and problems of environmental 
management of the public lands. ‘ 


This Report should be read’ in conjunction with the other parts of 


the overall study: Public Land Policy and the Environment. We have not 


included in this volume a statement of Problems and Alternatives uncovered 
by the study. They are set forth, in quite elaborate detail, in Part IV. 
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CHAPTER I 
INTRODUCTION 


A. Purpose of Report 


The various reports on environmental consequences of activities 
carried out on the public lands seek to discover what negative impacts 
are occurring, whether they are serious, and what systems are being 
(and should be) used by the Federal land management agencies to ameliorate 
them or prevent their occurrence, 


This Report seeks to describe and analyze the legal and administra- 
tive systems of three major land management agencies for coping with 
environmental consequences. The three are the Forest Service, the 
Bureau of Land Management, and the National Park Service. Other agencies 
are treated occasionally, but lack of available time made it impossible 
to cover such important agencies as the Department of Defense, the Bureau 
of Reclamation, the Corps of Engineers, the Bureau of Sports Fisheries 
and Wildlife, and the Atomic Energy Commission, except episodically. 


This Report focusses primarily on agency authority over environ- 
mental matters and agency directives that provide the planning and 
Management systems for (a) anticipating environmental harms and (b) 
seeking to ameliorate or prevent them. We are interested in the extent 
to which the systems effectively bring to the attention of agency decision 
makers the environmental risks attendant to their resource and use decisions 
and provide authority and means for avoiding environmental problems. We 
are not primarily interested in what decisions they make once confronted 
with good data (unless they simply disregard it), although we are con- 
cerned with what access, if any, the public has to this weighing process. 
We are also interested, of course, in the extent to which the agency 
systems direct that certain values, under certain circumstances, are to 
be given preference and whether these directives are followed. 


What we are saying could be illustrated by any number of issues 
handled by the agencies, for instance, timber sales, major recreation 
developments (such as Mineral King), mining leases, and the like. In 
reviewing agency actions we are interested primarily in whether the 
planning and management systems produce adequate data available to 
the public upon which sound environmental predictions can be made, 
whether these data enter into the decisions to issue permits, and 
whether the public has adequate opportunity to seek to affect the 
decisions. We are not here primarily interested in whether use or 
preservation under the circumstances should be preferred. 


Some of what follows concerns practices related to conservation 
of the resource being managed. Many grazing management practices, for 


instance, relate to sustained forage yield; many timber management 
practices relate to sustained timber yield. Our primary concern, 
however, is how, and to what extent, the planning and management systems 
take adverse effects on other resources and uses into account, For 
instance, to what extent is the Forect Service Ranger directed to take 
soil erosion and water pollution into account in range management. 


B. Organization and Met hodology 


: 

: 
Chapter II of thie Report contains a compendium of representative 

types of the more primary impacts on environment associated with different 

uses of the public lands, It Introduces the reader to the primary 

physical acts around which the legal and administrative analysis centers, 

Chapter II also discusses environmental goals and definitions including a 

brief look at the newly adopted National Environmental Policy Act and : 

other important general legislation, a discussion of environmental manage- 

ment criteria against which we believe agency adequacies in dealing 

with environmental problems should be judged, and a brief general dis- 

cussion on what we mean by the legal and administrative framework for applying 

management criteria. | 


Chapters III, IV and V analyze, respectively, the Forest Service, 
the Bureau of Land Management, and the National Park Service in light 
of the criteria stated in Chapter II. 


Chapter VI, which was separately prepared by Professor Edward Rabin 
of the School of Law, University of California, Davis, analyzes two major 
Federal pollution control systems: water and air. It states the extent 
to which the standards of these systems are applicable to activities on the 
public lands. Chapter VI discusses agencies in addition to those discussed 
in the Chapters preceding it. 


Most of the information in this Report was gathered from statutes, 
regulations, agency directives, other consultant reports to the Public 
Land Law Review Commission, and various documents made available by the 
regional offices of the agencies that were studied. In addition, those 
preparing the Report interviewed a number of agancy officials at Regional 
or State headquarters and District offices in California. As stated, 
Professor Rabin prepared Chapter VI, assisted by Mr. Karl J. Phaler. 
Professor Ira Michael Heyman of the School of Law and the Department of 
City and Regional Planning at the University of California at Berkeley and 
Professor Robert Twiss of the Department of Landscape Architecture at the 
same institution are responsible for the balance of the Report. They were 
assisted by Miss Lucia Donahue (Chapter V), Mr. Donald Gralnek (Chapter IV) 
and Mr. Alan Greenwald (Chapter III). 
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ENVIRONMENTAL MANAGEMENT PROBLEMS : 
DEFINITIONS AND GOALS 
II-l 


A. Introduction 


This chapter sets the stage for the chapters which follow. The 
first section briefly reviews some recant Federal activity concerning en- 
vironmental problems on the public lands, It focuses primarily on the 
National Environmental Policy Act because that Act requires a decision- 
making process quite relevant to the subject matter of this Report. 


The second section seeks to introduce the reader, by the use of a 
series of examples, to the range of environmental impacts that are created 
by the various kinds of activities that are carried on on the public lands. 
The section is important because the systems of the various agencies de- 
scribed in the balance of the Report are analyzed in relation to how they 
seek to anticipate, eradicate, and ameliorate the kinds of impacts listed 
in the section, 


The chapter then turns to a statement and analysis of environmen- 
tal management criteria, These are the functional features that we be- 
lieve should be incorporated in an environmental management system in or- 
der to adequately deal with the impacts that are described in the preced- 
ing section. 


Finally, the chapter contains a section outlining what we mean by 
a legal and administrative framework for applying these criteria. The 
outline presented in that section is important to the reader because it 
explicates the basic organization of each of succeeding chapters. 


B,. Recent Federal Statutes and Executive Orders 


In the past ten years, Congress has passed a number of conserva- 
tion-oriented statutes relating to the public lands and a number of en- 
vironmental protection statutes which apply to the public lands as well 
as to other lands, These include the Wilderness Act of 1964, 1/ the 
Wild and Scenic Rivers Act of 1968, 2/ the National Trails System Act 
of 1968, 3/ the Historic Properties Preservation Act of 1966, 4/ the 
Act relating to the Preservation of Anadromous Fish, 5/ the Act for the 
Conservation and Protection of Fur Seals, Other Wildlife and Sea Otters, 
6/ the Ice Age National Scientific Reserve Act, 7/ the Estuarine Areas 
Act, 8/ the Environmental Quality Improvement Act of 1970 9/ the Water 
Quality Improvement Act of 1979, 10/ the Air Quality Act of 1967, amend- 
ing the Clean Air Act, 11/ the Solid Waste Disposal Act, 12/ and the 
Federal Insecticide, Fungicide and Rodenticide Act, as amended. 13/ In 
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addition, Congress has added significantly to the National Park System 
and to the number of National Recreation Areas. While all of these ac- 
tions obviously relate to environmental quality, those that are conser- 
vation-oriented (e.g., the Wild and Scenic Rivers Act) are of peripheral 
relevance here. As explained in Chapter I, this Report deals mainly with 
the processes used by the land matiagement agencies to assess impacts on 
the environment caused by their activities, and the steps taken to pre- 
vent or mitigate those impacts, 


Of central relevance to our concern, however, are the recently 
adopted National Environmental Policy Act of 1969 14/ and the Environ- 
mental Improvement Act of 197@. l4a/ The first of these sets up a three- 
member Council on Environmental Quality in the Office of the President, 
and directs the President to submit an annual Environmental Quality Re- 
port to Congress describing the state of the environment, current and for- 
seeable trends in the management of the environment, and environmental 
programs of the Federal Government. Importantly for our pugposes, the 
Act 15/ sets up the following requirements: 





SEC. 102. The Congress authorizes and directs that, to 
the fullest extent possible: (1) the policies, regulations, 
and public laws of the United States shall be interpreted and 
administered in accordance with the policies set forth in this 
Act, and (2) all agencies of the Federal Government shall-- 

(A) utilize a systematic, interdisciplinary approach which 
will:insure the integrated use of the natural and social sciences 
and the environmental design arts in planning and in decision- 
making which may have an impact on man's environment; 

(B) identify and develop methods and procedures, in consul- 
tation with the Council on Environmental Quality established by 
Title II of this Act, which will insure that presently unquanti- 
fied environmental amenities and values may be given appropriate 
consideration in decisionmaking along with economic and technical 
considerations; 

(C) include in every recommendation or report on proposals 
for legislation and other major Federal actions significantly 
affecting the quality of the human environment, a detailed state- 
ment by the responsible official on-- 

(i) the environmental impact of the proposed action, 

(iiJ any adverse environmental effects which cannot be 
avoided should the proposal be implemented, 

(iii) alternatives to the proposed action, 

(iv) the relationship between local short-term uses of 
man's environment and the maintenance and enhancement of 
long-term productivity, and 

(v) any irreversible and irretrievable commitments of 
resources which would be involved in the proposed action 
should it be implemented. 
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Prior to making any detailed statement, the responsible Federal 
official shall consult with and obtain the comments of any Fed- 
eral agency which has jurisdiction by law or special expertise 
with respect to any environmental impact involved. Copies of 

such statement and the comments and views of the appropriate 
Federal, State, and local agencies, which are authorized to de- 
velop and enforce environmental standards, shall be made avail- 
able to the President, the Council on Environmental Quality and 

to the public as provided by section 552 of title 5, United States 
Code, and shall accompany the proposal through the existing agency 
review processes; 

(D) study, develop, and describe appropriate alternatives 
to recommended courses of action in any proposal which involves 
unresolved conflicts concerning alternative uses of available re- 
sources; 

(E) recognize the worldwide and longerangecharacter of en- 
vironmental problems.,and where consistent with the foreign policy 
of the United States, lend appropriate support to initiatives, 
resolutions, and programs designed to maximize international co- 
operation in anticipating and preventing a decline in the quality 
of mankind's world environment; 

(F) make available to States, counties, municipalities, in- 
stitutions, and individuals, advice and information useful in re- 
stering, maintaining, and enhancing the quality of the environment; 

(G) initiate and utilize ecological information in the plan- 
ning and development of resource-oriented projects; and 

(H) assist the Council on Environmental Quality established 
by title II of this Act. 


The procedures set forth in subsection (C) above are reflected in 
our statement of Environmental Management Criteria set out belew. If these 
procedures are vigorously enforced, the levels of environmental protec- 
tion on the public land should rise dramatically. Executive Order 11514 ag 
indicated below, sets forth an initial implementing scheme. In addition, 
however, as explored in chapter VI, it is quite probable that the pro- 
cedural requirements of the Act might prove to be enforceable by court 
action instituted by conservation-oriented organizations. 


The Environmental Quality Improvement Act of 1970 16/ provides 
that Federal agencies and departments conducting or supporting public 
works activities which affect the environment are to implement the poli- 
cies established under existing laws. It also complements the earlier 
Act by authorizing the establishment of an Office of Environmental Qual- 
ity which is to provide the professional and administrative staff for 
the Council on Environmental Quality. 


In addition to statutory enactments, recent Bxecutive Orders have 
also established important environmental quality protection policy and 
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program guidelines. Executive Order 11507 (February 4, 1970) 17/ pro- 
vides that ahr and water pollution at federal facilities is to be pre- 
vented, controlled and abated. To this end, all existing federal facil- 
ities and all planned new federal facilities are to be designed, opera- 
ted and maintained to meet air and water quality standards adopted pur- 
suant to the Clean Air Act and Federal Water Pollution Control Act. 


Executive Order 11514 18/ provides that all federal agencies are 
to adopt policies and programs to meet national environmental goals of 
protecting and enhancing the environment, Wide distribution of infor- 
mation to the public is required. A report on deficiencies and incon- 
sistencles contained in the agencies’ statutory authorities, adminis- 
trative regulations, policies and procedures which limit full compliance 
with the purposes of the National Environmental Policy Act is to be sub- 
mitted to the Council on Environmental Quality by September 1, 1970, along 
with any corrective actions taken or planned, including requests for new 
authority, The Council on Environmental Quality is to review and evalu- 
ate current programs and authorities, recommend priorities among programs 
designed to control pollution, determine need for new programs, and co- 
ordinate Federal prg@grams relating to environmental quality. 


Interim Guidelines to Federal departments, and agencies for pre- 
paring detailed environmental statements on proposals for legislation and 
other major Federal actions as required by Executive Order 11514 were 
issued on May 11, 1970. 19/ They provide a method and procedure for ac- 
tion by the agencies, including a mechanism to ensure coordination of 
views among Federal, State and local agencies. 


A more detailed discussion of the Federal Statutes and Executive 
Orders dealing with environmentalpprotection is set out in Chapter VI. 


C. Environmental Impacts of Public Land Use 


Environmental problems are so diverse--ranging from water pollu- 
tion, to decimation of wildlife, to soil erosion--that it is ud¢eful 
briefly to describe and clarify (1) the nature of environmental impacts, 
(2) the relationship of impact to land use, and (3) the importance of 
site conditians. 


l. The Nature ef Environmental Impacts 


The concept of "environmental impact'' is not necessarily a nega- 
tive one. Timber harvest can yield improved habitat for deer and other 
wildlife (but at the same time it may reduce the variety of plant species). 
Impact may favor one aspect of the natural environment over another, cre- 
ating an environment useful to some people, distressing to others. Thus, 

a reservoir creates an environment for water skiing at the expense of 
fast moving streams for white-water canoeing or nature study. This is an 
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obvious example. Unfortunately, however, the incidence of impact on 
the natural environment and, in turn, on the human values at stake, is 
seldom so easily foreseen and taken into account in planning and public 
policy. 


The extent of impacts must also be considered. Effects may be 
local, as in the digging of a small exploratory mining pit, or have far- 
reaching effects, as in water or air pollution, or in a powerline clear- 
ing that can be seen for many miles, Effects may be primary only, or 
have secondary, tertiary, or further ecological ramifications, as when 
sediment in a stream has not only the primary effect, say, of reducing 
the water clarity of a lake, but also holds the sun's energy, raised the 
water temperature, reduces water turnover, favors algal production which 
further reduces charity, and so on, Similarly, consequences may be short- 
run or long-run (as in the use of pesticides which degrade quickly, or 
last for years). 


The extent of impact also depends on the ecological situation in 
which the impact takes place. A small trail cut through an ecologically 
stable rain forest may be quickly overgrown. A small trail through deli- 
cate and unstable tundra, or high mountain meadow, may create a scar and 
a new drainage channel lasting possibly hundreds of years or resulting in 
irreversible changes. 


It is important to realize that impacts are a function of direct 
actions: trenching, drainage, land fill, burning, clearing of vegetation, 
paving, and so on. Thus, impact is not necessarily a direct result of 
specific land uses. Construction of a major campground can bring about 
more ecological changes than selective logging, for instance. Or the re- 
verse could be the case, depending on the nature of the site and the way 
in which the construction or logging operation was carried out. And there 
are vast differences within land-use types: for example, clear-cut trac- 
tor logging on unstable soils versus selective cutting using modern cable 
techniques on stable ground. 


While it is always difficult to associate impacts with specific 
land uses, it is nonetheless necessary to do so, if only because public 
land policy and planning deal mostly with land uses--timber, recreation, 
water, or grazing. Many important decisions, such as zoning and the dedi- 
cation of lands to wilderness are based on assumptions about the degree 
to which impacts, usually adverse impacts, follow from a type of land use. 
Therefore, we should look briefly at some major types of land uses and 
impacts commonly associated with them. 


2. Impacts and Particular Land Uses 
Roads, utilities, buildings, and other forms of occupancy are not 


only significant in their own right (as in interstate highways or gas or 
power transmission lines), but also account for much of the impact asso- 
ciated with timber harvest (e.g., timber access reads), recreation (parking 
lots, boat ramps, etc.), and other land uses. 
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Common actions and associated impacts are as follows. Cut and fill 
operations can trigger landslides, expose steep slopes to erosion, block 
or reshape stream channels, divert or concentrate surface water and ground 
water flow, and create surfaces which are different in color, texture, and 
form, with striking visual results, Major fill operations disturb down- 
canyon air flow, creating fog pockets; major cuts expose vegetation to 
strong winds and blow-down, and to the sun and dryness, changing the nat- 
ural plant community. Clearing of vegetation not only affects plant com- 
munities themselves, but in turn, wildlife habitat. Similarly, landscape 
plantings may affect native vegetation, insect populations and wildlife. 
Trenching can cut off ground water flow to downslope vegetation. 


Paving can increase and speed rainwater runoff, cause erosion, ac- 
centuate flood peaks, and later in the season result in dryness and higher 
temperatures, affecting plant life and human comfort. . 


Fencing affects big game feeding and other behavior, and in turn 
the natural vegetation (as when ungrazed grasslands grow up in brush). 


In this land use, as in those which follow, it is possible only to 
touch upon the more obvious and first-adrder impacts, with long-term or 
chain-reaction effects left largely to speculation. 


Timber harvesting commonly involves: change in natural vegetative 
patterns to favor commercially useful types, sometimes at the expense of 
a variety of trees, shrubs, and micro-flora., Tree related insects and « 
diseases are hindered through the removal of dead and susceptible trees, 
or encouraged (as in the case of root rot spreading through stumps and 
root systems left from logging). Logging debris or slash is also pro- 
duced, which if burned causes air pollution, if buried affects the soil, 
and if merely left on the ground may result in fire hazard and debris that 
is visually objectionable to some people. 


Logging commonly results in at least some soil exposure, removal, 
or compaction, resulting in erosion and stream sedimentation and visually 
prominent scarring. Soil fertility, permeability, and water-holding ca- 
pacity, and seed germination capacities can be positively or negatively 
affected. 


Insect control to protect commercially valuable timber has involved 
aerial spraying of pesticides, obviously with important implications not 
only for fish and wildlife, but also for natural population of insects 
that are not forest pests and for insect predators. 


Temporary reduction or long-term alteration of vegetative cover 
can influence snow pack accumulation and persistence, and the amount and 
timing of water runoff, and hence water supply, flooding, and drought. 


II-7 


Wildlife habitat is changed to the advantage of some species (e.g., 
deer) and to the disadvantage of others (such as woodpeckers residing in 
"snags"). Wildlife population size, diversity, and patterns of daily 
movement and migration are thus influenced, 


Logging in stream chanrels and edges can cause erosion and de- 
struction of sport fish habitats; and if shading vegetation is removed, 
the water's temperature may be increased and its oxygen holding capacity 
reduced, 


Recreation, though sonetimes considered as having the effect of 
preservation, may have very significant impacts, especially since re- 
creation tends to take place on highly valued, rare, or delicate sites, 
as well as in the "ordinary" landscape. 


Clearing for ski runs and lifts often produces both erosion and 
visually prominent swaths. Snow makigg equipment can require trenching; 
lodges require vast parking lots, and so on. 


Even camping can produce soil compaction, removal of small vege- 
tation and injury to mature trees, vandalism, littering, and public sani- 
tation problems, Tapping springs for water supply will change the ground 
water table. Heavily used recreation areas commonly have problems of air, 
water, and noise pollution. 


Wilderness use can destroy delicate meadows through trampling and 
over grazing: by pack animals. Small stands of trees at high elevations 
can be diminished from use as firewood. This would seem trivial except 
that in such alpine environments growth rates are so slow that natural 
replacement can take many hundreds of years. 


Off-the-road vehicle use, which is rapidly increasing, brings with 
it such potential impacts as noise, damage to low vegetation, and erosion. 
Motorcycles, four-wheel-drive vehicles, and snow vehicles all may disturb 
wildlife. 


Grazing commonly involves such impacts as controlled burning and 
the use of herbicides and pesticides. Conversion of timber or brushlands 
to grassland may produce soil erosion, Grazing, improperly managed, can 
also lead to stream or lake side erosion; or properly managed, to the 
maintenance of a pastoral landscape. Concentrations of livestock, as in 
feed-lots, can contribute substantial nutrients to streams, 


Impacts vary too in their predictability. Most are aoped with as 
a matter of experience in resource management, Some are at least partly 
understood scientifically as well. But few, it is safe to say, are com- 
prehended in terms of ultimate ecological ramifications over the long run. 
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Forestry operations involve such actions as the wide use of herbi- 
cides and pesticides with ramifications for wildlife and for human health 
that are currently a chief matter of routine concern, Fire prevention 
and control, aside from its intended protection of timber and develop- 
ments, also has the effect of diminishing those plant and animal popu- 
lations which were part of the natural ecology of which fire was a part. 
Fire prevention also can lead to an accumulation of dense brush and under- 
growth such that when fires ilo occur they are more destructive than they 
would have been had frequent, natural fires kept fuel accumulation low. 
Tree planting, pruning, thinning, and host of other management practices 
deserve consideration as well, though their impacts are less dramatic. 

On the production end of the spectrum, lumber mills burning waste wood 
and sawdust are a source of air pollution, and pulp and paper mills a 
source of air and water pollution deserving of the most careful consid- 
eration, 


Water resource developments, such as reservoirs, have a myriad of 
consequences that can hardly be described here: inundation, stream flow 
regulation, water temperature change, evaporation, fish migration inter- 
ruption, and the like. Smaller seale developments, such as stream diver- 
sions or water wells, are also of importance in, for example, lowering 
ground water tables, destruction of meadowlands, bogs, or swamps, and in 
turn elimination of wildlife. Less obvious impacts are found in water- 
shed management practices such as fire protection, rehabilitation, stream 
bank stabilization, soil conservation treatments, and the like. 


Mineral exploration and development obviously have significance and 
sometimes widespread impacts. Prospecting and claim staking can produce 
soil erosion and visual scarring. Mining production of tailings and over- 
burden present common problems. Because mininz is frequently done in dif- 
ficult terrain, road and utility access can be more significant in terms 
of impact than the mines themselves. The problems surrounding oil and 
gas development are here presumec. to be commonly understood. 


3. The Importance of Site Conditions 


Environmental conditons differ greatly, not only between regions, 
but often with minor changes in elevation or place. A mountain road might 
traverse in one mile a meadow and stream (where construction on pilings 
might be achieved to minimize disturbance of surface and ground water flow), 
hard granite (requiring blasting), and decomposed granite (where strong 
erosion control measures are needed). 


Each environmental factor--topography, geology, soil, hydrology, 
vegetation, wildlife, climate, and visual/spatial form--has varied res- 
ponse to, or capacity for, a particular use or development. Let us 
briefly review some elementary features. 
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Topography: elevation is related to climate, and in turn, sensi- 
tivity of plant and animal communities (e.g., low desert, forest, and al- 
pine zones). In the Northern hemisphere, north facing slopes tend to be 
wetter, cooler, shadier than ones facing south. South facing slopes are 
also more highly visible, because the sun's angle provides front lighting. 
Steep slopes usually present more development side effects than do fkat- 
ter ones, 


Geology varies as to ease of grading and workability, and propen- 
sity to slide or slump, and to contribute additional silt, sand, gravel, 
rocks, or boulders to streams wher, disturbed. Underlying rocks react dif- 
ferently to earthquakes: some firm, some shaking like a bowl of jelly, 
others subsiding, cracking, or falling. 


Hydrology: Streams differ greatly in their capacity to handle se- 
diment and flood waters, depending on watershed configuration, use and 
size of the stream, elevation drop and so on. Streams, lakes, roads, and 
aquifers all vary in capacity to absorb nutrients and pollutants, depen+ 
ding on water amounts, temperature, depth, currents, etc. 


Soil responds to impact in proportion to such factors as depth, 
sheet erosion characteristics, slope, vegetation, water content, fertil- 
ity, and profile (e.g., the surface soil might tend to absorb impact, yet 
a subsurface layer of clay may cause such ecological probiems as land 
slippage ‘or accumulation of salts or the pollutants near the surface. 


Vegetation may be quite stable, reconstituting the natural plant 
community quickly after disruption; or like certain desert environments, 
alpine meadows, tundra, estuaries, swamps, or lagoons, slight changes can 
trigger successive ecological reactions. Even within vegetation types 
(e.g., a pine forest or a grassland) impact response varies as to age of 
the vegetathon, fire history, wildlife population, climate, and history 
of land use, 


Wildlife's response to impact is even more difficult to assess, 
but depends on such factors as the number of different species involved, 
population sizes and trends, food and cover requirements, predator/prey 
relations, migration routes, and tolerance for noise and disturbance. 


Climate affects the weathering of rock, soil formation, erosion, 
capacity for vegetative cover, etc. Areas differ in capacity to dis- 
perse air pollution, depending on air shed configuration, temperature. 
regimes, local winds, etc. Development impacts are not only sensitive 
to "average" rainfall and temperature conditons but to the timing, fre- 
quency, and intensity of heavy storms, and local variations in wind, 
temperature, snow pack accumulation, etc., which are difficult to deter- 
mine for any given site. 


1] 
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Coastal and marine environments present similar composites of 
shore characteristics (cliffs, dunes, or mangrove swamps), bottom con- 
figuration and material (be £t sand, mud, rock, or coral), water condi- 
tions (depth, clarity, temperature, salinity, currents, etc.), and the 
composition of aqaatic life. 


Visual and spatial conditons--configuration and volume of space, 
lighting, color, and texture of surfaces, distances and scope of impor- 
tant views, and so on--merit separate consideration. For example, a 
major highway (with adequate physical and biological controls) might 
blend into a canyon, yet physically dominate another, be screened from 
view in dense forest, and yet be visually prominent in open country. 


From the foregoing it should be apparent that predicting and con- 
trolling a development's impact on the environment will require detailed 
information both as to the development's physical and engineering charac- 
teristics, and the environment's composition as to topography, geology, 
soil, and other factors, ; 


D. Criteria of Environmental Management 


Nearly all activities of public land management agencies bear in 
one way or another on the environment. Indeed, the production of most 
goods and services (timber, water, recreation, etc.) is done in part 
through applied ecology and manipulation of the environment. At the same 
time, the agencies tend to manage the environment from a product orienta- 
tion, e.g., a natural forest is converted to single-species commercial 
timber production, a meadow is developed into a campground, or a stream 
is diverted for water supply. We in no way dispute here the value of 
such commodities and services. We do wish, however, to focus attention 
on the agency's concern with the natural situation itself which produces 
(in part) the resources, commodities, and services, and the agency's mech- 
anisms for understanding, predicting and controlling the impacts of land 
management and development on the environment as indicated in the forego- 
ing section. 


The term environment connotes "surroundings" and the direct and ex- 
periential aspects of land or resources. There is also a-concern for basic 
life-support functions: air, water and chemical elements. Environment 
is for something: recreation, work, scientific study, healthful living, 
etc.; or for specific organisms: man, fish, wildlife, etc. Thus, the 
"natural" environment concerns the eco-system, that is, the environment 
not only for man, but for the entire, interrelated world of life-forms. 


In this study we take environmental quality to mean a capacity to 
provide for human health, safety, and security, for direct sensory ex- 
perience, and for the viability of other life forms and biotic communi- 
ties. It does not necessarily mean the sustained or coordinated yield of 
products or provision of uses of the environment. 


IT-11 


Environmental management is here defined to mean development or 
resource management which incorporates knowledge of environmental and 
ecological impacts, so as to anticipate and evaluate consequences of 
environmental alterations in light of present and future values at 
stake. Impact assessment may lead to the rejection of a land use or 
development, allocation of land to a particular purpose, amerlioration 
of effects, or replacement or restoration of damaged ecosystem components. 


Ideal environmental management would be based on authority and 
agency responsibility broad enough to cover environmental objectives 
(air, water, wildlife, etc.) and not limited to commodities or special 
purposes, Also, it would include research, monitoring, and control of 
environmental problems. The agency would operate off-site or off- 
property to control adverse effects (downstream or down slope, for 
example) and secondary ecological reactions (such as destruction of 
salmon spawning areas due to sediment from road construction). 


Coordination and cooperation would extend to setting environ- 
mental objectives, anticipating impacts, collecting and evaluating 
data, and reviewing alternatives. Coordination would relate to en- 
vironmental interactions and externalities (e.g., air-sheds, water-sheds, 
and migratory game ranges) and not just to property adjacency or 
similarity of mission. 


Information would be aggressively sought and analyzed, using 
geological and soil surveys, research atid site investigations. New 
data would be acquired for new decisions, as well as use of "available 
data", Information used would be valid as to scale. General surveys 
would be based on equally small-area site-specific study. Difficult 
problems would be solved through detailed study, experimentation, simu- 
lation, and monitoring. 


The pace of the planning process would allow time to gather, 
analyze, and interpret environmental data before plans crystallize. 
There would be clear environmental objectives, and more importantly, 
there would be translated into specific criteria and measurable and 
achievable standards (as opposed to "motherhood" statements). Land-use 
or functional planning would incorporate environmental variables. 


Public participation would likely be found in setting environmental 
objectives and standards, evaluation of project impacts, review of 
environmental impact assessments made by agencies, and the like. 


Personnel involved in environmental planning would include spe- 
cilalists such as geologists, enginneering geologists, hydrologists, 
soil scientists, plant community ecologists, wildlife biologists, 
water quality engineers, climatologists, archaelogists, and so on, 
as well as well as trained resource management professionals such as 
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foresters ox range managers. Team action or other procedures would be 
used to insure comprehensive assessment of potential environmental 
problems, plus opportunity tor individual work in depth of specific 
problems related to proposed development or land use. 


Funding would provide for long-term, broad-coverage background 
information, for long-term experiments and simulations, and for project- 
associated impaet studies. 


Funds for inventories and experiments would be continuing and 
fairly stable. Funds for impact studies would expand ahead of, or at 
least concurrently with increases in investment in developments. 


E. The Legal and Administrative Framework for Environmental Management 


The agencies with which this report is concerned (primarily the 
Forest Service, the National Park Service, and the Bureau of Land Manage~ 
ment) manage large areas of land owned by the federal government. The 
management responsibility, in large measure, is to determine what 
activities will occur on these lands in what locations at what times and 
under what conditions, The inquiry made here concerns the systems that 
exist for taking into account the potential environmental problems 
spawned by these activities and for dealing with these threats. 


As stated above, the agencies have responsibilities to produce 
various goods (e.g., timber, minerals, forage, etc.) and services 
(e.g., recreation). These responsibilities are set out in general 
terms in statutes. In some instances, production of goods or services 
is antithetical to certain types of environmental protection. For 
instance, Congress has made the determination in the Wilderness Act 
that most resources in certain areas will be left largely untouched in the 
interest of preservation. 


Most federally owned acreage, however, is devoted to the production 
of goods and services as provided by statute.. Lands under the jurisdic- 
tion of the Forest Service to the production of timber, forage, recreation, 
water and wildlife; lands managed by the BLM for these purposes and others, 
most prominently to mineral production and grazing. 


These activities are carried out by numerous persons. Sometimes 
agency personnel are centrally concerned, for instance in the improve- 
ment of wildlife habitat or the construction and management of campsites 
in the national forests. At other times, the functions are carried out 
by private corporations or persons who operate largely as a matter of 
right (for instance in the location and exploitation of certain mining 
claims) or under contract or special permit, for instance in timber sales 
or in the construction and operation of a ski resort or a hotel. 
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In addition to the foregoing, the federal lands here examined 
are often used by other agencies for purposes unrelated to the missions 
of the managing agencies. For instance, reclamation and flood control 
dams are often located on Forest Service or Bureau of Land Management 
lands. Their locations are selected, and they are constructed and 
operated, by the Bureau of Reclamation and the Corps of Engineers. 
State, local, and federal roads cross these lands, as do gas lines, 
power lines, and other utilities. Each of these activities pose 
immediate and long-run environmental dangers. 


The legal and administrative framework for environmental 
management is found chiefly in the statutes, regulations, directives, 
cooperative agreements, and other legal documents under which the 
agencies operate. Analysis of these documents (in the light of 
explanations of activities carried out under them contained in other 
reports to the Public Land Law Review Commission and gathered in field 
interviews) is necessary to determine: (1) the authority of the agencies 
to control environmental impacts of activities carried out on their lands; 
(2) the nature of the planning and management systems used for these 
purposes; (3) the mechanisms that exist for cooperation with other 
agencies; (4) the means by which policy is made in the agencies; 

(5) the nature of these policies; (6) who carries them out under 

whose supervision; (7) the systens for inspection and enforcement; 

and (8) the opportunities presented for public partcipation in decision 
making. 
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CHAPTER III 


THE FOREST SERVICE 


A. Introduction 


The United States Forest Service, an agency of the Department of 
Agriculture, officially came into being with the Organic Administration 
Act of 1897.1 / There are nearly 187,000,000 acres of land under Forest 
Service jurisdiction. The land is administered through a system headed 
by the Chief's Office in Washington, D.C., which directs the activites 
of nine Regional Offices. The Regions are divided into 154 National 
Forests, These, in turn, are subdivided into 790 Ranger Districts.2 / 
There are also a number of research and cooperation-oriented units, including 
eight Regional Experiment Stations, three specialized Forestry Institutes, 
a Forest Products Laboratory, two State and Private Forestry Offices, 
National Grasslands, nurseries, and Land Utilization Projects.3 / 


The work of the Forest Service is essentially three-pronged: 

1. Management of the natural resources of the national forests and 
national grasslands. 

2. Research for all aspects of forest management. 

3. Promotion -- by means of example, coaperation, research, and the 
dissemination of information -- of sound conservation end utilization 
practices among the states and all private forest landowners. 

Since this report concentrates on environmental aspects of land-use 

planning and management, the focus will be on management and research. 


The Multiple-Use and Sustained Yield Act of 1960 4 / recognizes 
that the National Forests are to be administered primarily for outdoor 
recreation, range, timber, fish and wildlife, and watershed. 5 / 

As a result, environmental concern is central to the Forest Service. 


The five purposes enumerated in the Multiple Use and Sustained 
Yield Act do not, however, define all the uses that are made of these 
lands. They are also subjected to such potentially incompatible activities, 
among others, as mining exploration and exploitation, power lines, road 
and highway building, and water projects. The Forest Service often has more 
difficulty in exerting effective control over such activities than over 
the ones more directly administered by it. Nevertheless, the planning 
process seeks to cope with the adverse impacts created by these extramural 
undertakings. 


The Forest Service, consistent.with the increasing sensitivity of 
the Federal government, is evidencing heightened concern with environ- 
mental impacts resulting from activities on its lands. This can best be 
illustrated by noting recent policy statements made at the various 
administrative levels of the Service. 
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The Chief's Nationwide Objectives for Fiscal 1971 6 / provides 
a key direction for Service-wide policy. The document states that the 
policies offered are to “identify the general scope and character of 
the role the Forest Service should play in the society of today and 
tomorrow.'' Eleven objectivés are presented, each accompanied by a 
number of policies designed to implement them. 


Many of the objectives are clearly concerned with environmental 
protection, The key one is to "[p]rotect and improve the quality of air, 
water, soil, and natural beauty." A number of policies are offered to 
this end: 

-- Promote environmental quality, including natural beauty, in 

management of all forest ownerships. 

-- Demonstrate high standards of management throughout the National 

Forest System. Recreation and range uses, timber harvesting, 
road construction and other resource development and use acti-~ 
vities will be conducted so as to protect land and resource 
quality and productivity. 

-- Encourage prevention or abatement of pollution from forestry- 

related enterprises. 

-- Promote management actions to reduce adverse impacts on offsite 

environments affected by all forest ownerships. 


While other objectives are not exclusively concerned with environ- 
mental protection, some of the policies stated for their fulfillment are 
of close concern. For example, the general objective of promoting and 
achieving a resource use pattern that will "best meet the needs of the 
American people now and in the future", though oriented mainly to resource 
productivity, is accompanied by a number of environmental policies, including: 
-- Give special emphasis to rare and endangered plants and to sig- 
nificant examples of ecological, archeological, geological, 
and historic interest. 
-- Promote high quality wildlife and fishing habitat to ensure 
a mixture of types and numbers for public benefit. Special 
emphasis should be provided to protect rare and endangered species 
of natfiwe animals, fish, and birds. 
-- Help ensure mineral development with adequate protection of 
surface resources. 


A few other objectives contain policies worth noting. Under the 
objective of seeking optimal forest landownership patterns, for instance, 
it is stated that the Service "actively seeks a role in public decisions 
affecting allocations of land among forest and nonforest uses;" such 
participation implies recognition of an obligation to participate in the 
Shaping of the environment through land use. Policies supporting the 
stated research objective, such as that which calls for accelerated develop- 
ment of advanced techniques, demonstrate a clear understanding of the 
necessity of appropriate data in making decisions likely to have broad 
environmental impacts, Finally, the promotion-oriented objective is 
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directed toward the role of the Forest Service in expanding public under- 
standing of environmental conservation. 


The emphasis on environmental protection has had a clear impact on 
policy formulation at lower administrative levels as well. Regional 
objectives for the California Region stated in the Regional Fovester's 
Program of Work (Fiscal Year 1971), for instance, contain one item devoted 
exclusively to environmental quality problems; 


Environmental Improvement 


Protect and enhance the quality of air, water and natural beauty. 
Insure that every Forest Service and permitted use conforms to or 
exceeds minimum State and FWPCA standards, Place into effect a 
sound landscape management program. Conduct all programs in a 
manner that will create the least possible amount of permanent 
damage to resource quality and productivity. Get other groups and 
agencies to avoid or abate pollution from related enterprises, 
Working within research, develop new methods to reduce pollution 
resulting from using fire in land management practices. 


Other items treat particular environmental aspects, often in great detail; 
the following, for example, is extracted from the Soil and Water objective: 


Refine and supplement present inventory data on watershed 
rehabilitation needs, Prepare restoration plans for areas by 
Regional priority. Develop standards for soil loss levels of 
acceptance for each functional land management activity. Develop 
and impdément a system of monitoring water quality to protect the 
water resource from possible damage resulting from land management 
activities. Where needed, give top priority to stabilization 

of exposed soils, especially burned areas, Develop economic 
systems evaluation procedures which will provide resource managers 
with a form of output data usable for evaluation of watershed 
treatment projects. Protect National Forest rights for water needed 
to meet resource and management needs. Require performance bonds 
where there is a recognized need to protect soil and water resource 
from damage by permittees or licansees. 


Part III of the Regional Forester's Program of Work outlines goals 
for Fiscal 1971. This is a quite lengthy document which enunciates 
seventy-seven separate goals and assigns responsibility for them to 
particular divisions and, where appropriate, to specific National Forests. 
A great number of these goals are aimed, in part or in whole, at problems 
of environmental quality and protection. The following examples are 
representative: 


~- On selected Forests, establish transportation planning teams 
to make available the technical expertise of the engineer, resource 
manager, landscape architect, geologist, and soil scientist 
throughout the entire planning process and evaluate the results 
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of their team effort against results obtained on control 
Forests utilizing current planning procedures. 

-- Prepare Regional air quality control guidelines for use in 
all prescribed burning projects by March 1, 1971. 

-~- Incorporate landscape management techniques into the prescrip- 
tions for and development of land treatment measures for fuel- 
breaks, heliports, helispots, utility rights of way, etc. 

~~ Devise a three-year classification program as part of multiple 
use planning. Solicit proposals from Forests and compile a 
master list, including so-called de facto wilderness areas 
proposed by the Sierra Club, and areas which may qualify 
under the Wild and Scenic Rivera Bill P.L. 90-542. Aim for 
a better balance than now prevails between the major categories 
(as defined in R-5 system). 

-- Develop guidelines with Fire Control, Recreation and selected 
Forests for esthetic considerations in all vegetation manipu- 
lation work, 

-- Develop an adequate body of evaluation data on the effectiveness 
of our mitigation and direct habitat improvement programs. 


~~ Undertake no projects without first developing sound coordinated 


work plans with primary consd@deration given to the protection 
or enhancement of the soil and water resource. 
-- Develop and implement a system of monitoring water quality. 


The Eldorado Forest Objectives and Goals for Fiscal 1971 provides 
a striking example of adaptation of Regional objectives and goals at 
the Forest level. The Eldorado document clearly draws its orientation 
from that of the California Region. Objectives are stated for a number 
of resources and activities, accompanied by goals for their fulfillment. 
Responsibilities for completion are given to District Rangers in most 
cases, and often to designated individuals. 


Environmental protection figures heavily in a great many areas, 
in varying degrees, An Environmental Improvement Objective for the 
California Region is stated; it is a repetition of the statement made in 
the Regional Objectives, and is accompanied by specific instructions for 
implementation: 


Goals: [PPBS Code information deleted] 


1. A reasonable quality Multiple Use Survey or Impact Survey 
will be prepared for all resource development projects 


prior to project start. (ALL RANGERS) 


2. Have a minimum of five (5) Key Management Units in each 
District Multiple Use Plan. (ALL RANGERS, ZEGER) 


3. Improve signing to enable enforcement of the cross-country 
vehicle control regulation, (INVOLVED RANGERS) 
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4. Complete the Upper Truckee Watershed analysis. (RICE) 


5. Do 50,000 acres of hydrological survey on the Lake Valley 
District. (RICE) 


6. Take preventative measures so that soil loss does not exceed 
an average of 1/2 ton peracre per year on disturbed areas. 
Complete preliminary planning on one (1) soil erosion stabiliza- 
tion project per District. (ALL RANGERS) 


7. Take preventative maasures so that, during period of normal 
run-off and stream flow, no land treatment results in 
turbinity increase of more than 50 turbidity units measured 
500 feet downstream from disturbed areas. (ALL RANGERS) 


8. Utilize Landscape Architects' professional. skills in the 
preparation and review of the most important Multiple Use Surveys. 


(ALL RANGERS, HALL) 


The S@il and Water Objective also demonstrates adherence to 
Regionally established direction, and.the emphasis on environmental 
quality is retained. Examples of the goals established show how the 
Regional goals are shaped into more clearly delineated actions: 


A reasonable quality Multiple Use Survey or Impact Survey will 
be prepared for all resource development projects prior to pro- 
ject start. (ALL RANGERS) (Same as Environmental Improvement #1.) 


Give high priority to the detailed plans for the restoration of 
Van Horn Creek watershed. (CATES, ZEGER) 


Update and implement Heavenly Valley Erosion Control Plan. (RICE) 


Goals for other resources and activities demonstrate similar conversion 
of environmental goals into actions. 


These documents indicate that the Forest Service planning and 
Management system is emphasizing the protection of environmental quality. 
We now turn to an overview of these systems. 


B. Overview of the Planning and Management System 


The objectives and program of work for all resources are administered 
through a complex system of multiple-use planning and management. The 
Multiple Use - Sustained Yield Act of 1960 gave formal Congressional 
recognition to the long-standing Forest Service policy of managing its 
lands for a variety of resource and use purposes. 7 / The Act calls for: 


..the management of all the various renewable resources of 
the National Forests ... utilized in the combination that will 
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best meet the needs of the American people ... consideration 

being given to the relative values of the various resources, 

and not necessarily the combination of uses that will give 

the greatest dollar return or greatest unit output. 8 / 

Environmental management has been subsumed into the Forest Service 
system with other mission functions -~ timber, recreation, and especially, 
wildlife. It is presumed that if environmental "resources" can be identi- 
fied (e.g., water quality, scenic attributes, soil stability, wildlife, 
etc.) then problems can be avoided or solved through the existing multiple 
use planning system, especially by the statement of, and adherence to, 
"coordinating requirements" and the carrying out of multiple use impact 
surveys. Thas it is necessary to understand the framework of the Forest 
Service planning and management system in its entirety in order to com- 
prehend and evaluate the subsystem for environmental protection. 


The multiple use system calls for the preparation of a series of 
plans and reports which zone land, state measures needed to coordinate 
different resource and activity uses, and propose particular projects and 
activities to carryout each of the major Forest Service missions. 9 / 

The major documents of relevance are the Regional Multiple Use Management 
Guide (hereafter "Regional Guide"), the Ranger District Multiple Use Manage- 
ment Plan (hereafter "District Plan"), resource and activity management 
plans (e.g., the Timber Management Plan), and multiple use impact surveys, 
action plans and action programs. The chart on the following page outlines 
planning levels and tasks, and directions of flow.10/ 


Regional Guides 


Within the framework created by Service directives, advance land 
planning occurs at three levels. First, each region prepares one Or more 
Regional Guides in order to survey certain demand and supply data, review 
"management situations" and state "basic assumptions" for various resources 
and activities within the region. These guides contain "general coordinating 
requirements" designed to prevent or minimize specific resource conflicts, 
define geographic "management zones" (e.g., a "crest zone") and state 
additional "coordinating requirements" for specific resources and use 
activities applicable within such zones. 
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An example of a "management situation" especially relevant to 
environmental considerations, with attendant basic assumptions and 
Management objectives, is that concerning natural beauty, contained in 
the Southwest Regional Guide: 


Resource Potential; The Southwestern Region is rich in 

natural attractions and pleasing landscapes ranging from 

high alpine meadows to desert. There are deep canyons, 

large forested plateaus, numerous exposures of spectacular 
geological formations, and an abundance of archeological 
treasures. Many plants and animals in all life zones make 
natural beauty one of the outstanding attractions of the Region. 


Any landscape, no matter from where it is viewed, is a source, 
of interest or beauty. The heterogeneity of the National 
Forest System lands makes them especially significant in 

this respect, 


Flowering shrubs growing in openings along highways or in 
large open areas of rangeland, aspen interspersed with ever- 
green, and the occasional sighting of wildlife in its native 
environment help to enrich the experiences and enjoyment of 
the Forest visitor. 


Warm days and snappy cool nights associated with the brilliant 
fall colors of aspen and other hardwoods make hunting and 
fishing more enjoyable and leave everlasting impressions. 


Many streams and reservoirs contribute to the beauty of the 
Forests, reflecting and serving as a contrast to the surrounding 


mountains, grasslands, and desert. 


People are becoming more interested in, and conscious of, 

the appearance of National Forest System lands, Because of 

this, it becomes increasingly important that these values be 
recognized and considered in all plans and programs. An aesthetically 
pleasing appearance must be achieved through resource management. 


Although outdoor beauty is often associated with the spectacular 
or unusual, it also exists in the ordinary and commonplace. 
Natural beauty is an inherent component of forest and grassland 
environment. 


In 1965, about 19 percent of the total recreation use in the 
Southwestern Region was devoted to viewing scenery, enjoying unique 
or unusual environment, and in pleasure driving. We can expect 
this use to increase sharply in the future. 
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Basic Assumptions 
1. Natural beauty is Regional in scope. 


2. An increasing number of people will use National Forest 
System lands to enjoy the scenery. 


3. Management activitées can affect the beauty of the land. 


4, Natural beauty can be maintained and enhanced on National 
Forest System lands in the management and utilization of 
the resources. 


Management Objectives 


1. Recognize natural beauty and seize opportunities to protect 
or enhance it in all activities conducted on National Forest 
System lands. 


2. Give special recognition to attractions of National signi- 
ficance, such as the red rocks near Sedona. 


3. To the extent feasible, construct roads and trails in a 
way that will display special landscape scenes and out- 
standing natural attractions to the péeple who use then. 


4. Merge roads, trails, and other man-made structures into 
the landscape as much as possible. 


The Regional Guide also contains general coordinating requirements 
to be considered in the development of all resources (e.g., timber and 
range) . 


Examples from the same Regional Guide are: 


Recognize natural beauty as a resource and to the fullest 
extent possible manage all activities to retain or enhance 
its qualities. 


Recognize and protect scenic views visible from major travel 
routes, 


Control "throw down" camping to the extent necessary to 
prevent serious damage to other resources, uses, and 
activities, 


Protect or enhance potential recreation sites and access 
thereto.11/ 
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Management zones, which define areas of homgeneous environmental and 
policy problems, are set forth in the Southwest Regional Guide as follows: 


The Crest Zone is composed of high elevation areas with 
predominantly alpine and subalpine vegetation, Elevations 
range from 10,500 feet with some of the higher ridges and 
peaks above timberline. The lower zone boundary is the 
upper edge of the commercial types. 


The Crest Zone is relatiwely small -- containing less than 
10,000 acres. It is characterized by high rugged rocky ridges, 
small streams, meadows, and limited stands of subalpine trees. 
Common species are subalpine fir, dwarfed Engelmann spruce, 

and limber pine, These trees are slow growing and of non- 
commercial quality. Occasional subalpine basins with perennial 
grass forbs occur in this zone. 


Severe climatic conditions, characterized by short growing 
seasons, variable temperatures, and thin tundra soils result 
in low forage production, The zone furnishes summer habitat 
for wildlife and a small amount of forage for livestock. 


Average annual precipitation is above 30 inches and mostly in 
the form of snow. The Crest Zone furnishes the greatest water 
yield per acre in the Region. 


Annual water yield ranges from about 1/2 to 2 1/2 acre-feet 
per acre. 


Fishing and hunting opportunities are limited due to the size 
of the zone. It furnishes outstanding scenery and is a 
favorite area for dispersed recreation. The zone has potential 
for winter recreation activities in the more accessible areas. 


Management emphasis will be directed towards protection and 
improving water quality while safeguarding and enhancing 
natural beauty and aesthetic values for back country recreation. 
Use of the Crest Zone for electronic sites will be carefully 
weighed against the effect of such developments on the natural 
beauty and water yield. 


Coordinating requirements for the zone (in addition to general 
coordinating requirements) are: 


1. Prevent soil disturbance and uses that will adversely affect 
the hydrology of the land. 


2. Recognize in all uses and activities the adverse effects 
from run-off associated with high water yield. 


3. Protect watershed values and natural beauty by allowing only 
essential structural developments.12/ 
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District Plans 


The ranger district provides the second level of planning. Within 
the Regional Guide are guidelines for the Multiple Use Plans. The Multiple 
Use Plan is prepared by the Bistrict Ranger with the assistance and 
approval of the Forest Supervisor. It contains a list of management 
decisions which coordinate resource uses and activities for each of the 
management zones and management units delineated in the plan. These manage- 
ment decisions (e.g., maximum benefits or conditions for the deer popula- 
tion in cutting timber) are to be applied tu assure needed coordination in 
devising the various resource and activity management plans and in 
fashioning action plans and action programs, Both the Regional Guide and 
the District Plan seek mainly to coordinate different resource and activity 
uses. Coordination, however, has important environmental consequences. 


Decisions are usually presented by management zone, and decisions 
for each zone are grouped by various resources and other activities which 
require planning (e.g., fire prevention, transportation, disease and pest 
control). These decisions occasionally convert Regional coordinating 
requirements into absolute prohibitions against certain harmful uses or 
activities in the zones. For example, the Pine Ridge District Plan 
(Nebraska National Forest) prohibits the digging of borrow pits or dumping 
of garbage in Water Influence zones; the Snake River District Plan (Medicine 
Bow National Forest) forbids grazing during periods of heavy recreational 
use and limfts mining locations in the Water Influence zones. Explanations 
for suggested actions or prohibitions of actions are rarely offered by 
the Manual, Guides, or District Plans, though they are often apparent. 


Functional Plans 


The third level of planning is normaily carried out at the National 
Forest level. This involves the preparation of resource and activity 
management plans. They are prepared by staff specialists in the Forest 
Supervisor's office, normally in concert with District Rangers. Resource 
and activity management plans include: 


Timber Management Plans 
Recreation Management Plans 
Wildlife Habitat Management Plans 
Range Allotment Management Plans 
Land Adjustment Plans 

Watershed Management Plans 

Fire Control Plans 
Transportation Plans 


Management plans provide the basis for action plans and action 
programs, Generally, they list targets to be achieved and criteria 
to guide operating personnel in decisions specifically relating to the 
resource or activity in question. 


27 
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Impacts on other resources are to be considered in fashioning 
these plans. One set of restraints is stated in Forest Service Manual 
sections related to each of the functions and activities for which 
management plans are to be prepared. They are called "coordinating 
instructions" and are applicatle to the entire National Forest System 
in addition to the "coordinating requirements" discussed above. Manage- 
ment plans often contain specific plans for particular areas within the 
National Forest (such as Ranger Districts). 


Action Planning and Multiple Use Impact Surveys 


The action plan is the final phase of resource or activity manage- 
ment planning. It contains the detailed direction needed to achieve the 
desired project,taking into account impacts on other resource uses and 
activities, Reference is made to both the Regional Guide and the District 
Plan to determine and ameliorate these impacts. The action plan prescribes 
in detail "how and when" resource and activity management and development 
will be accomplished. A number of action plans are prepared at the Ranger 
District level and may include: 


Timber Sales Plans 

Road Layout Plans 

Permittee Range Allotment Management Plans 
Erosion Control Plans 

Slash Disposal Plans 


The Multiple Use Survey Impact and Report is a prerequisite to 
action planning. The Multiple Use Survey is a major device by which proper 
coordination of uses and activities can be achieved. The area affected 
by an action plan may range from a small part of a Ranger District to sev~ 
eral National Forests, The Multiple Use Survey evaluates a proposed 
project to determine whether or not it is "compatible and suitable with 
the multiple use mariagement of public lands." 13/ Multiple use surveys 
and impact surveys are discussed in some detail in the following sections. 


After a brief overview of the Forest Service Research system, we 
will turn to selectéd resource and use areas and seek both to describe the 
legal and administrative framework for planning and management for each area 
and to analyze the adequacy of the system to protect environmental values. 
We first look at the advance planning level of these systems -~ what of 
relevance is contained in Regional Guides, District Plans, and functional 
plans in relation, for instance, to timber management. We then turn to 
the action phase -- multiple use impact surveys, action plans and programs, 
and the means used to enforce environmental standards (e.g., permit terms, 
inspections, penalties). We seek to evaluate the potentialities of these 
systems in relation to the criteria stated in Chapter II, Unfortunately, 
we did not have adequate time to cover all use and resource areas. Thus, 
for instance, Forest. Service planning and management for fish and wildlife 
and for water are not included. 
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C. Overview of the Research System 


. The Forest Service conducts a continuing program of research, 
inventory, and analysis much of which is relevant to environmental consid- 
erations. This is a substantial operation. For example, the Pacific 
Southwest Forest and Range Experiment station at Berkeley, California 
(one of eight stations nationwide) employs approximately 100 scientists and 
senior professionals. Studies are conducted on a wide variety of land 
management problems, often in connection with the administrative branch of 
the Forest Service, with other Federal, state, and local agencies, and with 
universities. 


Some of the work is primarily oriented to commodities. Examples 
include: genetics research on commercially valuable tree species that are 
disease-free; watershed management experiments to test ways for providing 
increased amounts of irrigation water. Increasingly, however, research is 
being focussed on environmental issues. Current topics include: 


1. Team research on remote sensing and forest pathology to detect 
and evaluate air pollution damage to forests (in cooperation 
with Public Health Service); 


2. Automation of aerial photo interpretation to decrease costs 
and time involved in gathering inventory data (partially 
funded by National Aeronautics ard Space Administration) ; 


3. Evaluation of stream habitat using new methods of sensing 
(in cooperation with Trout Unlimited, Pacific Gas and 
Electric Co., the California Department of Fish and Game, 
the California Cooperative Fisherles Unit of the Fish and 
Wildlife Service, U.S.D.1I., and Humboldt State College) ; 


4. New methods of analyzing landslide potential and slope 
stability, so as to avoid problems in logging and road 
construction; 


5. Forest landscape planning methods (in cooperation with the 
University of California); 


6. Evaluation of campground soil and vegetation problems to 
determine effects of heavy use; 


7. Testing of practical methods for compacting, cutting, and 
crushing logging slash to enable disposal without burning; 


8. A soil/vegetation survey, which investigates the distribution, 
productivity, and relationships of soils and vegetation in 
wild land areas. In 1968, 200,000 acres were mapped, bringing 
the total to 10,763,000 acres mapped since 1947. Significantly, 
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recent coverage included a State Forest and a State Park. The 
Soil/Vegetation work differs from the other projects in that 
it is a basic inventory, rather than being experimental or 
methodological in nature. 


In the main, research is directed, staffed and funded in relation 
to problems (recreation, timber, etc.) rather than places. Problems are 
selected by researchers and research administrators, not Forest Managers. 
This autonomy permits freedom of séientific inquiry, objectivity, and a 
long-range perspective vital to a research program which may take a 
number of years to produce results. Care is taken to identify and attack 
those problems which are most critical to land management, but the actual 
location of study depends on where the problem is most easily and efficiently 
examined .14/ 


Problem orientation and problem selection by research personnel 
create some difficulties in linking research undertakings and outcomes to 
actual resource problems being experienced by Forest Service Managers. 

When a particular development pwoblem arises in the field, for instance, 

or when a forest plan or impact study is initiated, there may or may not 
be relevant research results and background data available. Moreover, 
interpretation of research falls to the land manager and the valid use of 
research hinges on his prior training, his currency with the literature of 
professional and scientific journals, and the effectiveness of in-service 
publications (including the Forest Service Handbook) and training sessions. 


Forest Service scientists are available as consultants to land 
managers, but the increasing need to specialize in scientific work and 
the complex and diffuse nature of management problems pose obstacles to 
collaboration between researcher and manager. 


This analysis is not intended to suggest that reorganization would 
be desirable or useful; rather it is to point up an inevitable gap 
between immediate management problems and long-range scientific study. 
Also it shows that basic inventory work and environmental impact assessment 
fall between the functions of research and management. Key environmental 
assessment functions (collection of basic data, interpretation by highly 
qualified, scientist-professionals, and judging environmental impacts) 
must be handled at the Regional or National Forest levels. 


While research is progressing on a broad front, there is only 
limited evidence of any coordinated environmental research program based 
on a set of environmental priorities. Likewise, there is very little 
emphasis currently on expansion of basic environmental surveys and monitor- 
ing. Finally, the role of the research branch in relation to the land 
managers is unclear, especially in the preparation of location-oriented 
impact studies. 
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D. Timber Planning and Management 


The management and provisions of commercial timber resources is 
a major mission of the Forest Service. Regulations issued by the Secretary 
of Agriculture require the preparation of plans that are to (1) "be 
designed to aid in providing a continuous supply of National Forest 
timber;" (2) "be based on the principle of sustained yield, with due 
consideration to the condition of the area and the timber stands covered 
by the plan;" (3) "provide, so far as feasible, an even flow of Forest 
timber in order to facilitate the stabilization of communities and of 
opportunities for employment;'' (4) "provide for coordination of timber 
production and harvesting with other uses of National Forest land in accord- 
ance with the principle of multiple use management;'"' and (5) "establish 
the allowable cutting rate which is the maximum amount of timber which may 
be cut from the National Forest lands within the unit by years or other 
periods ,"15/ 


The consultant reports to the PLLRC on Regional and Local Land 
Use Planning and Timber treat in some detail the matters identified in 
points (1), (2), (3) and (5) of the Regulation. We are here concerned 
primarily with (4) and the degree to which the multiple use guides and 
plans, the timber management plans, and the systems of multiple use impact 
surveys, action pzograms, permits and enforcement take environmental 
problems into account and seek to avoid the creation of environmental 
harms of the types identified above. 


1. Advance Planning and Analysis (Regional Multiple Use Management Guides; 
District Multiple Use Management Plans; Timber Management Plans) 


It will be recalled that the Regional Guides contadm sections in 
which directions are stated for the guidance of Rangers and other per- 
sonnel in managing and coordinating resources and activities. This is 
done by stating -- on a regiona: (or subregional) basis -- management sit- 
uations and basic planning assumptions for each resource, criteria and 
Management directions for zones, and coordinating requirements (some of 
which are applicable generally within the Region, and others applicable 
only within particular zones). These sections in the Regional Guides are 
important mechanisms for relating environmental concerns to timber activities. 
For instance, every Regional Guide contains a management situation and basic 
planning assumptions concerning timber. While most of these are very 
generalized statements of demand and supply factors 16/, a few identify 
environmental considerations important to the Region that should be taken 
into account in timber management and action planning. For instance, one 
management situation statement in a Regional Guide provides: 


Forests have great values for wood production. They also 

provide ground cover for watershed protection. Their shade 
along streambanks keeps water temperatures lower, improving 
fish habitat. They furnish shelter for wildlife. Forested 
areas are popular for recreation, and their natural beauty 
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has great scenic value. How forests are managed and used will 
affect not only future timber yields but also the availability of 
these other products and services.17/ 


Management situations and basic planning assumptions are often 
stated for resources and activities such as air and fire control that 
bear on environmental impacts of timber activities, For instance, the 
description of a management situation for air in one Guidel8/ states: 


Smoke from garbage dumps, sawdust burners, pulpmills, prescribed 
burning projects (including slash and debris burning), and wild- 
fire can be annoying and is an air pollutant. Smoke can create 
safety hazards near highways and airports. 


This is followed by pertinent basic assumption and objectives 
statements of a very generalized nature.19/ 


The management statements and planning assumptions referred to 
above are normally very general, based as they are on experience and 
relatively generalized inventories, surveys and analyses.20/ Nevertheless, 
they indicate Forest Service concern with resource interrelationships 
(including environmental impacts) pertinent to timber activities. This 
concern is evidenced and acted upon in considerably more detail in 
fashioning criteria for mapping management zones, and in stating manage- 
ment directions and coordinating requirements for the zones. 


Zone criteria largely relate to topography, resources, access and 
types of present and proposed use.21/ In some zones, for example the 
"crest" zone at high elevations,22/ little if any commercial timber will 
be found. The statement of criteria for, and the mapping of, “crest 
zones", therefore, has little to do with controlling environmental impacts 
of timber activities except to identify areas where such potential harms 
are unlikely. 


There are two Service-wide zones,23/ however, where commercially 
valuable timber often will be found, but harvesting is severely restricted 
in order to protect scenic, recreational, and environmental values. These 
are the travel24/ and water25/ influence zones -- areas where particularly 
heavy public travel and recreational use are expected, Zoning, in these 
cases, embodies a decision to prefer recreational use over timber har- 
vesting in select locations, It thus anticipates a "harmful" effect and 
provides directives for its control. The directives are in the form of 
management directions and coordinating requirements. The management 
directions for the water influence zone in one Guide26/ states as follows: 


Management. direction for the Water Influence Zone is: to safeguard 
the public interest by maintaining or improving the on-site aseful- 
ness of water in streams or lakes, and insuring that an optimum 
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flow or level of good quality water be maintained for recreational 
and other purposes; to direct recreation use toward the most suit- 
able areas for recreation purposes; to maintain or improve habitat 
for wildlife with special emphasis on fish; to maintain, restore, 
or improve appearance of streams, channels, and shorelines; to 
maintain attractive conditions in the landscape closely visible to 
the traveler and using public. 


The direction is followed by coordinating instructions relating to 
watershed, recreation, timber, wildlife, livestock forage, minerals, 
lands and fire activities within an area zoned, in accordance with the 
Guide criteria, as a water influence zone. The coordinating instructions 
for timber in the same Regional Guide are as follows: 


1. Design timber harvest and cultural practices to meet recreation, 
fisheries, and watershed management objectives. Adjust allowable 
cut, where necessary, in accordance with General Coordinating 
Instruction C3. 


2. In harvesting timber on unimproved areas within the zone where 
recreation use is or will become significant, design access 
roads, cutting and logging methods so as to retain a near 
Natural appearance. In ocaupancy areas design practices to 
meet objectives of recreation site management (including the 
immediate site buffer). Beyond areas of existing or potential 
Occupancy use, and the foreground portions of transition 
buffers and basic protective strips, phase out timber harvest 
practices to: (1) 3b view area prescriptions where such 
areas adjoin or, (2) normal silvicultural practices where 3b 
view areas do not adjoin, 


3. Dispose of slash on all areas immediately adjacent to recreation 
improvements and adjacent to highways and other heavily traveled 
roads. 


4. In harvesting timber along stream channels where recreation use 
is of little importance, maintain a timber stand to result in 
a degree of attractiveness commensurate with amount of recreation 
use. Protect the stream channel by a fringe of vegetation or 
other ground cover of sufficient width and density to minimize 
the direct and adverse effects of logging and road construction 
on water quality and regimen. 


Remove from stream channel any logging debris which could 
result in significant channel blocking or side cutting or 
which would otherwise adversely affect water quality or regimen. 


Where streams have a significant fishery or wildlife habitat 
value, or where downstream fishery values require upstream 
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temperature protection, leave a fringe of vegetation of 
sufficient width and density o minimize the effect of 
logging and road construction on the stream and riparian 
vegetation.27/ 


The coordinating instructions just noted are in addition to 
general coordinating instructions for each resource and activity which 
are applicable in all the zones. These will be discussed below. 


There are other characteristic zones where timber activities are 
restricted in favor of some other values that would otherwise be harmed. 
These include special zones like wilderness areas,28 certain natural 
areas,29/ archeological sites, and the like.30/ 


Timber activities are permitted and encouraged in many zones covering 
much if not most of the National Forests, Such zones go by different 
names in different Regions. These include "general forest zone'"31/ and 
‘intermediate zone."32/ The management direction for such a zone e in one 
Region33/ states: 


Management direction for the General Forest Zone is: to grow and 
harvest the maximum quantity and quality of timber and forest 
products on a sustained yield basis consistent with other resource 
needs; to maintain or improve water quality and quantity; to main- 
tain or improve range forage production for wildlife and livestock 
-On meadows, key winter deer range and other suitable grazing areas; 
to recognize dispersdd and minimal recreation use and provide for 
site and immediate buffer needs in timber harvesting prescriptions. 


The coordinating instructions for timber activities in the zone, contained 
in the same Guide34/ are as follows: 


l. Design timber access roads, harvest and cultural practices in 
recreation category lands to be compatible with or enhance 
recreation values, 


2. Design timber access roads, harvest and cultural practices to 
protect watershed valued, 


3. Adjust allowable cut, where necessary, in accordance with 
General Coordinating Instruction C3. 


4. Wherever feasible, plan timber sales so as to coordinate the 
necessary road systems and other improvements with other 
resource uses and with fire control needs. 


5. Emphasize timber management practices which aid fire prevention 
and control, and reduce insect and disease losses. 
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Locate plantations away from key areas of big game winter 
ranges, unless they can be successfully protected and are 
compatible with big game use in the area. 


Where public need dictates, design timber management practices 
to promote increased or delayed water yield. 


In proximity of improved or potential recreation sites, 

design cutting to result in an aesthetically pleasing residual 
stand on the site and immediate buffer. Treat existing 
unimproved camp and picnic spots similarly. 


Manage areas containing Sierra Redwood (Sequoia gigantea) 
trees to perpetuate the species and preserve specimen old growth 
trees, and provide for public enjoyment. 


Regional Multiple Use Management Guides also contain general 
coordinating requirements applicable in all zones. The following are the 
requirements for timber activities from the same Guide35/ quoted above: 


bh 


Continue efforts to improve methods of growing and harvesting 
timber so that results are compatible with protection and use 
of other resources. In those areas where current harvesting 
methods are incompatible with other resource values, forego 
timber harvest until acceptable logging methods are developed. 
Where economically and technically possible, achieve maximum 
sustained commodity use consistent with protection of other 
resource values. 


Inform public and governing bodies of work being done in timber 
Management, including harvest, to protect and/or improve water- 
shed, wildlife, fish, recreation and aesthetic values. 


Determine the allowable annual cut at the beginning of each plan 
period to reflect new inventories and special cutting necessary 
over the period of the rotation to achieve compatibility with 
other uses. Each timber management plan will set forth for spe- 
cial cutting areas the rules under which allowable cut will 

be applied to achieve compatibility with other uses. (See 

Zone Coordinating Instructions 1C, 2C A&2, 3C, 4C 1&2, 5Cl, 2&4). 


Require erosion prevention measures on timber sales and in 
reforestation work to minimize soil disturbance. 


Prior to timber sale advertisement, designate all areas needing 
special road construction, cutting, or logging methods within 
each sale area, Furnish a prescription for each such area. 
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6. Adjust logging, planting and stand improvement plans to meet 
the needs of big game on key winter range. 


7. Leave sufficient hardwoods, cover openings, food areas, and 
den trees to meet the needs of wildlife. 


8. Coordinate all pesticide spraying and animal damage control 
activities with County Agriculture Commissioner, State Department 
of Fish and Game and with Fish and Wildlife Service. 


9. Provide for replacement of range improvements damaged or destroyed 
as a result of logging operations. Natural berriers rendered 
ineffective by logging are to be replaced with fencing (and cattle- 
guards where needed) where livestock drift would otherwise become 
significant. 


10. Some degree of reforestation protection from livestock can be 
realized through non-use and deferment. If inadequate or 
unattainable, provide temporary fencing. 


ll. Coordinate timber road locations and standards with other resource 
and activity needs. 


12. Provide for protection of mining operations as required under 
Section 4 of Public Law 167. 


The drawing of zone boundaries is accomplished in the Ranger District 
Multiple Use Plans. In addition, these plans often delineate smaller man- 
agement units "for areas of land where special conditions require manage- 
ment decisions not common to the entire zone."36/ In other words, the 
District Ranger creates a special spot zone in order to facilitate specialized 
treatment .37/ In many instances, the reason for the management unit is to 
protect view or to protect against soil erosion or the like and this entails 
special limitations on timber activities, Two management unit illustrations 
from the Pacific Northwest Regional Guide are in point :38/ 


Management Unit No. 4. Rock Creek Slide Area 


Management Situations, This management unit consists of two 
separate, active slide. (or slump) areas which are situated on both 
sides of Rock Creek. The slides are directly across the drainage 
from each other; the critical point, or toe, of both slides extend 
into the creek channel and restrict the drainage for approximately 
1,000 feet. The larger slide area, on south aspect, extends up 

the slope for roughly 3,000 feet. The smaller area, on north aspect, 
is about 2,000 feet long. 
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These two critical areas restrict access into approximately 4,000 
acres of undeveloped but productive commercial forest land. The 
Slide areas themselves contain a moderate stand of old growth 
timber. Road development has currently progressed upstream to 
within two miles of the slides. 


Management Decisions 


1. The preservation of soil and water values will 
be emphasized on this management unit. 


2. Road construction will not be permitted on or immediately 
adjacent to the slide areas. 


3. Neither timber harvest nor other intensive use will be per- 
mitted in the management unit until a detailed study, conducted 
by soils specialists, provides the administration with an 
evaluation of proposed management practices. 


1-2 Area Visible from Silver City-Eagle Rock Highway. This area 


is immediately above the Water Influence Zone and is viewed by 
thousands of travelers annually. It is a timbered vista of 
aspen, Douglas Fir, and lodgepole pine, containing numerous small 
drainages. The area has high aesthetic values which should be 
protected. 


Management Decisions 


1. Timber harvesting methods will be designed to provide maximum 
protection of aesthetic values consistent with necessary 
silvicultural requirement. 


2. Roads builé in this area will be out of view of the main 
highway where possible. 


3. Roads will be retained for hunter access. 

4, Discourage strip mining. 

5. Continue light grazing use. 

In addition to the zoning, the District Plan states management 
decisions for the zones that have environmental implications. In large 
part, however, these are usualfy amplifications of the management directions 
contained in the Guides. 

The principal function of the Plans and Guides is to provide the 


basis for development and administration of resource management plans 
(such as the Timber Management Plan), action plans and action programs. 


= 
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The Guide and the District Multiple Use Management Plan, in a 
general way, have set the stage for the Timber Management Plan that identi- 
fies with somewhat greater precision where timber activities will occur 
over the next ten years and calculates, and allocates the "allowable 
cut."39/ It is also concerned with regeneration and timber access roads. 
In addition the Management Plan has lengthy sections devoted to coordina- 
tion measures,40/ many of which are concerned with avoiding or minimizing 
negative environmental impacts that can flow from timber activities. 


2. Action Planning and Multiple Use Impact Surveys 


The Regional Multiple Use Managemant Guides, the District Multiple 
Use Management Plan, and the Timber Management Plan try to foresee 
potential environmental harms and to provide general guidance to those in 
the field who plan and carryout particular projects, In many instances, 
however, the information and directives contained in these documents pro- 
vide insufficient bases to avoid such impacts. The California Regional 
office in 1967 and 1968 carried out a special study directed at these 
problems.41/ The study was undertaken after a substantial road washout on 
the Mendocino National Forest due in large measure to unstable soild. As 
is commonly done, the road was built for timber access by timber purchasers. 
The study team found that there was insufficient information gathered 
on soils and geology over the route and that management directions con- 
tained in the relavant planning documents were not specific enough to 
provide meaningful guidance to avoid the extensive impacts that occurred, 


The special team used the washout simply as a departure point for 
the study, Planning documents from other Forests and Districts were 
examined including Timber Management Plans and District Multiple Use 
Management Plans. The report concluded in part that extensive multiple 
use impact surveys should be carried out during the action planning stage, 
subsequent to the preparation of a timber management plan. in the study 
committee's view:42/ 


. . ». the Timber Management Plan is broad in nature and does 
not adequately reflect restrictions on the use of the land. This 
is also true of the Multiple Use Plan. 


While the District Multiple Use Plan delineates the near-view 
area, designates soil stability problem areas and discusses 

other sensitive features, it is not an action plan. As a general 
rule it fails to come to grips with individual program problems 
and needed coordination. Neither is the Timber Management Plan an 
action plan. It is more a measure of.the potential timber pro- 
duction from the working circle consideradng any limitations needed 
to protect resources or other uses, 
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There is a real need for more intensiv: planning, particularly in 
areas where competition for the various uses is high, where 
critical soil conditions exist, in municipal watersheds, etc. 


The upshot of the foregoing was the approval by the Regional Forester 
of recommendations including that of requiring written impact surveys on 
all in-Service (e.g., timber sales) as well as out-Service projects .43/ 


The report also addressed soil stability problems -- problems 
particularly relevant to timber management and related access road 
development -- as follows: 


Various degrees of unstable soils exist on every National Forest 
in the State. Consideration is given to soil problems on most 
projects undertaken whether "In-Service" or "Out-Service". 
Erosion hazard indices have been developed and are in use. Even 
these do not assure complete success on all soils. Professional 
expertise of soil scientists, engineer-geologists, and engineers 
is also needed in planning and activating projects. Knowledge 
of local soil conditions from past experience is also helpful. 
Even with best expertise there is no guarantee or cure-all for 
soil stability problems, When used they do help. There age 

too few professional engineer-geologists and soil scientists to 
do an adequate job of studying and making recommendations for 
the many projects undertaken by the Service and its permittees. 


With the exception of the Cleveland and the Mendocino Forests' 

almost complete soil surveys, there are no other National Forests 

in R-5 on which a standard soil-vegetation survey has been completed. 
Thus a basic resource appears to be getting insufficient attention. 


All of its recommendations on this topic were approved by the Regional 
Forester as follows: 


4A. Assign an engineer-geolegist to each timber producing forest 
having unstable soils and on those other forests where heavy 
road construction is planned in unstable soils. 


Action. Engineer-geologists are and will continue to be recruited 
and assigned as funds and ceiling becomes available. To date 

we have engineer-geologists on four National Forests in the 
Region, 


4B. Assign soil scientists to all forests or combination of forests 
as needed to assist in proposed project pkanning in areas of 
unstable soils and to start reconnaissance surveys to assist in 
soil vegetation mapping. 


4c, 


4D. 


4E. 


4F, 


4G. 


III-24 


Action. Additiona.. soil scientists are being recruited and 
assigned as funds and ceiling becomes available. We now 
have soil scientists on five National Forests. The Division 
of Watershed Management will be in touch with you to get 
sound programs of assistance to project planning and soil 
reconnaissance surveys under way. 


Develop and initiate a program of training engineer~-geologists 
in soil science and soil scientists in engineering geology so 
they can better perform the overall job needed in werking with 
unstable soils. 


Action, The Divisions of Engineering, Personnel, and Watershed 
Management will collaborate on this and have a training program 
functioning in Fiscal Year 1969. 


Develop and initiate a training program to better inform foresters, 
engineers, and other professionals in how to recognize areas of 
unstable soils and what to do once recognized. 


Action. The Division of Watershed Management, working with the 
Division of Personnel, will initiate this program in F.Y. 1969. 


As funds become available increase the progress in soil vegetation 
mapping. 


Action. This will be undertaken as soon as funds do become 
available. However, in the interim Forests should take full 
advantage of the time available to get their soil scientists 
engaged in this program starting with the primary problem areas. 


Use the Erosion Hazard Rating on all projects involving the 
disturbance of soils. 


Action, This is a must. Some indication from comments 

received is that the Hazard Rating is not simple enough for 

our Foresters to use. Where you feel this is true you should 
train your people to use it and if you need technical assistance 
send your request to this office and Watershed Management will 
be happy to furnish it. 


Continue to expand and refine the Erosion Hazard Rating and 
keep it current, based on the best available knowledge. 


Action. All Divisions and Forests should keep this in mind, 
and, working with the Division of Watershed Management, continue 
to improve and simplify. 
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All of the foregoing evidences concern and activities in the 
California Region to anticipate in the planning stages various environ- 
mental harms produced in timber operations, especially ones related to 
soil stability and erosion. Forest officials determined that this could 
best be done at the action planning stage -- at least it was not being 
done at any prior planning stage in a manner that would foretell in detail 
particular environmental risks associated with particular projects. 

Action planning is the stage when timber sales are being sketched out to 
fulfill the allowable cut allocations of the timber management plan. 

Each planned sale is to be made the subject of an impact survey. If 
special problems are anticipated an interdisciplinary team hopefully can 
be organized to assess unique dangers. Between action planning and the 
actual preparation of timber sales; progress may be stopped if especially 
harmful risks are uncovered. If they are not, the design of the timber 
sale should reflect the information developed in the survey. The value of 
the survey, of course, will largely depend on the expertise brought to 
bear and the depth and quality of information actually gathered. 





3. Action Programs (Timber Sales) 


The activity described above results in timber sales. Hopefully, 
the plans and surveys have developed considerable information that (1) 
isolated areas that should not be timbered because the risks of deleterious 
environmental impacts are too high or it has been determined as a matter 
of policy to prefer other resources (e.g., recreation or scenic) to timber 
harvest and (2) guides the ranger (or his assistants) in designing the 
particular sale so as to minimize adverse impacts (e.g., soil erosion) 
and to maximize positive ones (e.g., cutting in such a way as to provide 
accessible forage for deer). The design of the sale, however, is aiso 
heavily influenced by the timber management directions contained in Forest 
Service Manual and the Regional Supplements. Normally, the special 
measures to be undertaken to protect against environmental harms are made 
part of the timber sale contract that is signed by both the purchaser and 
a Service official. 


The Public Land Timber Policy Study44/ refers to provisions contained 
in standard form Forest Service timber sale contracts relating to stream- 
course protection, erosion protection, recreational values, scenic values, 
and reforestation. The following quotes from the Timber study describe the 
standard provisions concerning streamcourse protection:45/ 


One contractual limitation on cutting is designed to encourage 
stream flow protection. Part B6.5 of the Timber Sale Contract 
provides that the purchaser's operation should be conducted so as 
to minimize damage to stream courses. Unless otherwise agreed, 
the following provisions must be observed: 


1. Within the sale area and along roads constructed pursuant 
to the contract, debris which is a result of the purchaser's 


a 
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operation and which may adversely affect the flow of the 
stream must be cheared, 


2. Culverts or bridges awe required on temporary roads at all 
points where it is necessary to cruss specified stream 
courses. These facilities must provide for the unobstructed 
flow of the water. Heavy equipment may not be used in 
stream courses except at designated crossings and where 
necessary to construct or remove culverts or bridges. 


3. If the flow of the stream is temporarily diverted due to the 
purchaser's operations, it must be restored to the natural 
course as soon as practicable, 


Division C of a contract may provide that so-called sensitive 
stream courses are to receive the protection specified in B6.5 at 
all times, and that resistant stream courses receive the protection 
specified in B6.5 during periods of seasonal runoff but at other 
times logs may be yarded or hauled directly across the stream 
courses, The purchaser is often required to remove operational 
debris from resistant stream courses and repair purchaser-caused 
damage to the bed and banks where the natural flow of water might 
be obstructed by such damage. It should be noted that these Divi- 
sion C provisions are examples, and are not used in every contract 
or in every region. 


The Regional Supplement for Region 6 also contains special cutting 
provisions for watershed management. As an example, in areas where the 
quantity of water yield and the timing of runoff is important, a major 
objective in managing the timber harvest will be to increase or decrease 
water yield as desired, Increasing the density of the timber stand will 
reduce water yield and decreasing that density will increase water yield. 
Various other methods of cutting are recommended in order to correlate tin- 
ber harvesting with desirable watershed management practices. 


We have examined Title 2400 of the Forest Service Manual (Timber 
Management), the preliminary draft of a supplement prepared in Region 5 
(California) explaining how timber is to be cut to maintain landscape 
aesthetics for recreation in relevant zones and special interest areas ,46/ 
and a host of supplements prepared in Region 4 (Intermountain states) 
relating to many environmental subjects and including model contract 
provisions covering many environmentally important topics such as the 
following intended to provide for revegetation of exposed roads, skid trails, 
and the like: 


6.623 Erosion Control Seeding on Areas Where Logging is Completed 
(C6.623). The Purchaser shall furnish and sow suitable grass 


seed where staked or otherwise marked on skid trails, firelines, 
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roadways, road embankments, fill sections, and landings. All 
seed used must be approved in advance by the Forest Service. 
Grass gown shall be evenly spread at the rate of __—_—s pounds 
per acre in the early spring when moisture conditions are 
favorable, or in the late fall.47/ 


Other model provisions with environmental protection purposes treat of trac- 
tor skidding ,48/ erosion prevention by limiting motorized travel through 
natural meadows to specified crossings,49/ and many other subjects. | 


In addition, the Region 4 Supplement contains lengthy and highly 
detailed provisions on erosion prevention and control on timber sale 
areas50/ that (1) establish guidelines for appraising erosion potential, 
(2) describe measures for prevention and control, and (3) ennumerate 
natural physical factors to be considered in pre-logging planning, 
logging operations, and post-sale operations. Road construction and 
equipment use in logging are specified in detail. The success of such 
provisions rests heavily on their actual use, the training and experience 
of workers on the ground, and the extent of Service supervision. 


Region 5's draft Supplement that contains instructions on timber 
cutting in areas of high aesthetic interest includes text and pictures 
covering a variety of subjects among which are vista openings, providing 
variety along roadsides, treatment of transition vegetation, intermediate 
cutting in open woods, clearing of slash and debris, leaving attractive 
trees, restoration, etc., and sets forth decisions regarding how the Forest 
should look, While one might argue on the merits with particular decisions 
regarding how the Forests should look to the visitor, the Supplement 
illustrates Forest Service awareness of aesthetic problems related to 
timber harvesting in areas used by the public and its attempt to do 
something to minimize what its decision makers conceive to be scenic 
harms. 


As stated, many of the environmental protection measures are written 
into the timber sale contracts and their performance is the responsibility 


of the timber purchaser. The Forest Service seeks to assure this performance 


through on-site supervision by Forest Service personnel51/ and potential 
penalties to be imposed on the purchaser if his performance is deficient. 
The Forest Service timber sale contract contained in the Public Land 
Timber Policy Study52/ contains two provisions of special relevance. 
Part B6.33 calls for inspection and acceptance of work by Forest Service 
officials upon purchaser request; 


B6.33 Acceptance of Work. Upon written request by Purchaser 
for inspection and acceptance of work and with assurance that such 
work has been completed, Forest Service shall perform such 
inspection and shall endeavor within five days thereof to fur- 
nish Purchaser with written notice either of acceptance, or of 
additional work remaining to be done so as not unnecessarily to 
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delay progress of Purchaser's activities. In the event that Forest 
Service is unable to make such inspection within 10 days, Purchaser 
shall be notified of necessity for postponement and time when 
inspection can be made. Such request may be for acceptance of 
specific requirements (such as logging, slash disposal, erosion 
control, or snag and live cull tree felling) or all contract 
requirements of a subdivision of the Sale Area. When all 
contractual work of Purchaser had been accepted for any subdivi- 
sion of the sale, said subdivision shall be eliminated from 

Sale Area on requést of either party to this contract, 


In addition, Part B9,]1 calls for the maintenance of a surety bond: 


B9.1 Performance Bond. As a further guarantee of the faith- 
ful performance of the provisions of this contract, Purchaser 
delivers herewith and agrees to maintain a surety bond in the 
dollar amount stated in A22. Any adjustment or extension of time 
for completion of this contract beyond one year may be granted 
only with the consent of surety on said bond or delivery of 
a new bond. Should the sureties on the bond delivered herewith, 
or any bond delivered hereafter, in connection with this con- 
tract, become unsatisfactory to Forest Service, Purchaser will, 
within thirty (30) days of receipt of demand, furnish a new bond with 
surety solvent and satisfactory to Forest Service. In lieu of 
surety bond, Purchaser may deposit into a Federal depository, as 
directed by Forest Service under B4.21, and maintain therein, 
cash in the dollar amount stated in A22 or negotiable securities 
of the United States having market value at time of deposit of 
not less than the dollar amount stated in A22. 


As soon as security for the performance of this contract, 
or the settlement of claims incident thereto, is no longer 
necessary, deposits which may have been made in lieu of surety 
bond shall, subject to the conditions set forth in B9.3 be 
returned to Purchaser, or appropriate notice shall be given to 
performance bond surety. 


The mechanics thus exist for close supervision: detailed contract 
provisions, inspection and acceptance, a performance bond, The Timber 
Study does not include field study of how well this machinery is utilized. 
We, of course, could not undertake any such investigation in the time 
permitted, 


4, Conclusions 
A high level of environmental quality can be maintained under the 


timber planning and management framework described above if various stages 
in the process are adequately funded, if personnel with adequate training 
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participate, and if the Service gives high priority to environmental 
protection. 


Statute and regulations provide the Forest Service with broad 
enough authority to regulate timber harvesting in the interests of 
environment. The research program is capable of devising means to 
predict ecological harms and the Service is free, depending on internal 
allocation and levels of funding, to assign the necessary technical 
experts to Regional District, and Forest levels. The three levels of 
advance planning (Regional Guides (Region) District Plans (District), 
and Timber Management Plans (National Forest) provide a framework which 
is eapable of producing necessary information: statement of general 
Standards and objectives and identification of general areas of particular 
environmental vulnerability (Region); identification of particular sites 
that are vulnerable and early anticipation of necessary protective 
measures (District); fashioning of the timber program and the steps 
necessary to protect competing environmental values (Forest). 


The action planning stage facilitates detailed impact surveys 
before designing a particular timber sale and the permit-inspection- 
enforcement process provides means for implementing necessary protective 
measures, 


As the Forest Service recognizes, and we found in our brief field 
research, there are considerable weaknesses in the implementation of the 
system, Many of these relate mainly to levels of funding, availability of 
necessary experts and enforcement personnel, competing demands for timber 
production, and the difficulty of defining environmental standards in 
contracts with precision and assuring,thedr enforcement. There are, how- 
ever, some structural weaknesses in the process. The major one relates to 
the pace of the planning process and the difficulties of making detailed 
impact surveys early enough so that they can have major impacts not only 
on the design of a timber sale, but on decisions made in the Timber 
Management Plan, especially those concerning allowable cut, the coordina- 
tion of cutting and the programming of timber access roads, and the general 
areas within which large scale timbering activities will occur. 
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E. Range Planning and Management | 


Range activities have been a concern of the Forest Service since 
the Organic Act of 1897 .53/ Though range management was designated as 
an official Forest Service responsibility in the Multiple Use and Sus- 
tained Yield Act of 1960, 54/ neither that Act nor the Granger-Thye Act 
of 1950, 55/ the only major Federal grazing legislation of relevance to 
the Forest Service, sets forth a framework for range planning. 56/ 

The Granger Thye Act does presume a system of grazing allotments which 
is central to the planning system the Forest Service has developed. 


The Forest Service administers nearly 103 million acres of grazing 
land, a great deal of it in the National Grasslands in the Western 
States. Sey Much of this acreage is vulnerable to overuse which destroys 
its sustained-yield productivity. Consequently, a major thrust of the 
Forest Service planning process for the management of grazing on these. 
lands is to arrive at an equitable system for distributing activity on 
available land. This planning, however, is subject to the additional 
constraint of all resource and activity planning in the Forest Service 
system--compatability with other resource uses within the multiple use 
context. Accordingly, among the primary goals of range management 
announced by the Office of the Chief in 1968 are to: 


Develop the range resources on all the lands administered by the 
Forest Service to their reasonably attainable potential and manage 
them for sustained grazing in association with interrelated uses .58/ 


Provide nationwide leadership in forest range conservation develop- 
ment, and utilization-- 


Exert a favorable influence for securing sound conservation practice 
on associated private lands.59/ 


In addition to these more or less permanent policy goals, the 
Forest Service, in 1968, established some ten-year goals. These 


ares 


1. Completion and maintenance of current range inventories and 
management plans on all range allotments; 


2. Complete separation of cattle and sheep grazing; 
3. revegetation and noxious plant control on 4 million acres; 


4. Construction of 16,000 miles of fences and 8,100 water develop- 
ments; and, 


rapid stocking adjustments where necessary to balance utilization 
and available forage .60/ 
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1. Advance Planning and Analysis (Regional Multiple Use Management Guides; 
District Multiple Use Management Plans; Allotment designations; Range 
Environmental Analysis) ; 


As in the case of timber management and planning, Regional Guides 
contain generalized management situations, plaining assumptions, and 
coordinating instructions regarding range management. Many of these 
statements relate primarily to environmental considerations. For 
instance, the Southern California Subregional Guide contains the follow- 
ing Renere? statements: 


Livestock Range Situation 


The acreage of National Forest land in Southern California 
suitable for livestock grazing is small. Mountain lands suit- 
able for this purpose were, for the most part, claimed and 
patented by stockmen years ago. But the National Forests 
continue to provide forage for domestic livestock, and although 
this resource has a small significance to the total economy of 
the area,it continues to be vital to the economic welfare of 
the individual stockman. 


Livestock grazing on the National Forests of Southern California 
is complex for the following reasons: 


-Soil erosion areas originate on some of the privately owned 
land, and gradually extend onto National Forest land. 


-There is wide fluctuation in vegetative development from year 
to year. 


-Many of the slopes are too steep for proper utilization. 


All of these reasons indicate a need for more intensive management 


so grazing can continue in the Forests without detriment to higher 
priority uses. 


Livestock Range Assum ions 


Alt With the expected expansion in the human population of 
Southern California, there will be an increase in the 
number of livestock needed for meat and wool, and also 
those used for recreation. 
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Supplemental feeding will,be required to sustain recreational 
livestock in most areas ot Southern California. 


With proper controls, much of the acreage of fuelbreaks, and 
areas of type conversion, can continue to be used by livestock 


. without detriment to wildlife or watershed objectives - and with 


benefits to fire control. 


Livestock Range Coordinating Instructions 


ik 


Improve quality and quantity of existing as well as introduced 
permanent forage. Give preference to sites where grazing can 
be coordinated with other uses including wildlife, watershed, 
and recreation, and where it will facilitate fire control. 


° e ° 


Improve forage condition on National Forest land in the follow- 
ing cases; 


a. When forage value will be increased with no permanent 
hazard to soil stability, water yield, or required wild- 
life, forage. 


b. Where there is reasonable assurance the land will continue 
to be devoted to forage production for livestock, or 
wildlife, under good management practices. 


Work with owners of intermingled private lands in adjusting 
grazing practices to minimize damage to vegetation and soil. 


After fires, permit grazing only in areas that will not be 
damaged by use. This may mean temporarily closing portions of 
allotments. 


Handle brush conversion projects in accordafice with Region 5 
guidelines for Type Conversion and Revegetation. Give due 
consideration to local soil and climatic conditions. Coordi- 
nate pesticide and herbicide control programs with the appro- 
priate county, State and Federal agencies, and with other re- 
source activities. 


Wherever practicable, develop plans for maintenance of fuel- 
breaks and type conversions by use of livestock grazing. 


Exclude sheep grazing from bighorn sheep ranges. 


The Forest Service Manual 61/ also sets forth Coordinating Require- 


ments for Range Management (applicable Service-wide) many of which concern 
environmental impacts. The Coordinating Requirements range from the very 
general, e.g., for recreation: "providing grazing management systems that 
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best coordinate with livestock and recreation use on recreation areas"62/ 
to the more specific. Examples of the latter include directions to 

close watersheds to grazing when necessary to prevent accelerated erosion 
or pollution, and to keep livestock off areas suitable for grazing if it 
requires moving the livestock over watershed which will be damaged .63/ 
One of the most detailed of the coordinating requirements relates to 
wildlife management; 


Coordinate grazing of livestock and big game to protect fisheries. 
Depletion of vegetation along streambanks and in the watersheds 
results in sedimentation of the stream and the loss of shade- 
producing cover. Proper range stocking is essential. In some 
cases,- fencing of existing and potentially good trout streams 

may be justified to protect fishing waters .6/ 


Regional Guides (as will be recalled) also set forth zoning 
criteria and management directions for the zones. Many of these concern 
grazing. For instance, in the "intermediate front zone" as defined in 
the Southern California Subregional Guide ,65/ the management direction is: 


Protect, maintain and improve plant cover to provide a stable soil- 
retaining watershed. Minimize fire losses. Permit other uses only 
when they do not conflict with these objectives. ; 


In accordance with this direction, the Coordinating Instructions for 
Grazing are: 


1. Normally, prohibit open grazing in undeveloped areas. 


2. Where soil stability and slopes permit, use grazing as a tool 
of management to maintain type conversions and fuelbreaks. 


Thus, the zoning and management direction limits grazing in favor of other 
environmental resources. 


Ranger District Multiple Use Plans, of course, might make such 


generalized directions more specific in the statement of management decisions 


applicable in the denominated zones. The following excerpts from the Pine 
Ridge District Plan (Nebraska National Forest) illustrate this: 


Intermediate Zone-- 


Wildlife needs will be provided for in the stocking of 
all pastures. 


Water developments will be fenced to provide for wildlife needs. 
Plains Zone-- 


Any sagebrush spraying will be coordinated with wildlife 
habitat and soil stability requirements. 
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Stock water will be utilized as much as possible for wild- 
life and recreation. \ 


Travel Influence Zone-- 


Livestock carcasses will not be allowed to remain in the 
zone to decompose. 


As with timber management, most of the management directions and 
decisions, and many of the coordinating instructions, are quite general 
respecting environmental harms. They merely set the background for more 
detailed planning, management, and resource coordination. 


More specific advance planning and management for grazing starts 
with designation of allotments,66/ which are the basic management units. 
Directives call for detailed information gathering (the Range Environmental 
Analysis) and the subsequent preparation of a Range Management Plan. That 
Plan is much closer to the action phase of range management than is the 
timber management plan to timber management. It is treated below, there- 
fore, under action planning and action programs. The action program con- 
sists of the issuance of permits, the supervision of permittees, and the 
carrying out of various range improvement projects. 


The Manual defines an allotment as "an area designated for grazing 
use by a specified number of sheep and/or horses, or for common use of 
more than one kind of livestock under one plan, or two or more coordinated 
plans of management."67/ The Manual is otherwise vague about the physi- 
cal attributes of an allotment, save the following generalized use 
characteristics; 


1. all National Forest System Land available for grazing is to 
be divided into grazing allotments; 


2. allotments identify areas where uniform administrative 
practices are applicable, and constitute the basic units 
to facilitate management; 


3. allotments are to be established on the basis of the kind 
and number of livestock to be grazed, the amount and avail- 
ability of forage, the most desirable system of management, 
the needs of other resources, and the management relationship 
associated with the lands; 


NAN number of permittees may be allowed to graze livestock on 
the same. allotment; and 


5. relative permanency of boundaries is to be encouraged.68/ 
The allotment, thus designated, is the basic planning and management unit. 


As reported in the Regional and Local Land Use Planning Study ,69/ however, 
many matters concerning its establishment are left unclear in the directives 
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and it is probable that the boundaries of most allotments have »een 
defined in relationship to the permittees using it at the time of 
establishment. 


As stated above, the planning process commences with the Range 
Environmental Analysis. Acoording to the Manual,70/ this is "the syste- 
matic procedure for collecting, recording, and evaluating data on the range 
environment." The Analysis is done at the Ranger District level, normally 
by allotment, for lands currently used for grazing or capable of grazing 
use in the future. Its principle elements are: 


1. determination and mapping of range suitable for livestock 
grazing, types of vegetative cover, and condition and 
apparent trend of vegetation and soil; 


2. estimation of range grazing capacity and definition of seasons 
of use; 


3. collection of essential information on range improvements 
and development and management possibilities; 


4. estimation of long-term trends in range condition; 
5. estimation of grazing impact on the range; 


6. preparation of maps for each allotment which show essential 
management information; and, 


7. exploration of measures necessary to coordinate grazing with 
other resources and uses. 


Environmental considerations enter in a number of the steps carried 
out in the preparation of the Analysis. For instance, the Analysis must 
identify "suitable" range land. The Manual provides that in judging 
"suitability," soil stability is an important factor 71/ and provides 
a number of criteria for determining soil stability. These relate to 
erodibility, topography, and the amount and dispersion of soil cover. 

This rating system should be important in guarding against soil erosion 
and possible stream pollution and loss of watershed. A related section of 
the Manual 72/ provides instructions for "classifying" lands suitable for 
grazing, but which should be closed to livestock in order to protect 

other resources. 


The following excerpt from the narrative section of the 1966 Range 
Environmental Analysis and Report for the Pine Mountain-Three Peaks Real 
Range Environmental Analysis of the Mount Rogers Recreation Area (Jefferson 
National Forest) 73/ reflects relevant environmental concerns: 
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Watersheds. The grazing area on the Mt. Rogers National Recreation 
Area is presently a substantial producer of high quality water, 
which has been damaged in the past by logging, fire, and uncon- 
trolled, unmanaged, heavy livestock use. There is some evidence 

of erosion attributable to domestic animals, and there is evidence 
of range and cover deterioration because of this heavy use. With 
the recommended stocking rates and the recommended livestock manage- 
ment on the area, the range resource, and the consequent watershed 
cover should show constant improvement and resultant soil 
stabilization. 


In order to further enhance the watershed values of the area, 
and make grazing more compatible with recreation use, it is 
recommended that all of the springs where livestock use of the 
water is anticipated be fully developed with the water piped 
away for both livestock and human use and the spring outlet and 
a fair size area of approximately five acres be fenced at each 
spring. 


No conflicts with watershed resource are anticipated. 


Data accumulated through the kange Environmental Analysis can be 
employed in weighing environmental implications of management decisions. 
The Rocky Mountain Regional Supplement to the Forest Service Manual 
directs such use. For example, data developed in the REA, supplemented 
by other studies as needed, are required as a basis for resolving problems 
resulting from competition between livestock and game for forage. 7h / The 
Supplement requires that priority be given to the forage needs of “planned 
game herds," on key winter ranges and to permitted livestock on suitable 
ranges not required for game.75/ It is assumed that information developed 
in the Analysis will indicate the location and quality of such areas. 


The Rocky Mountain Supplement also directs the use of data (ob- 
tained through) procedures delineated in the Range Environmental Analysis 
Handbook »76/ for determining conditions, trends, and quality of range 
resources and for establishing allowable intensities of grazing.77/ A 
requirement of note requires Service personnel to assure the establish- 
ment for experimental purposes of at least one fenced plot of each 
range type on each National Forest and National Grassland within the 
Region.78/ Such a system of "environmental barometers," if properly 
utilized, can provide a continuous source of hard environmental informa- 
tion important for management decisions. 


The Range Environmental Analysis, if made in the detail seemingly 
required by the applicable Handbook,79/ is capable of developing, by 
allotment, fairly reliable information regarding environmental considera - 
tions and the measures required to afford adequate protection of environ- 
mental values. Potential critical obstacles, however, are inadequate 
funding, inadequate training of personnel who carry on the Analyses, the 
cost and difficulty of establishing detailed technical information, and 
the view of many grazing permittees that they have interests akin to 
ownership in "their" allotments. 
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Action Planning and Action Programs (Range Management Plan; the 
Permit System; Supervision and Inspections) 





A Range Management Plan is prepared for each allotment. In 
some ways this is a long-term plan based upon the Range Environmental 
Analysis, the Regional Guide, and the District Multiple Use Manage- 
ment Plan. In other ways, however, it is a statement of precise 
management conditions applicable on the allotment that are to be 
followed during the term of the permit by the permittee and the 
Service and, for this "contractual purpose, is often made part of 
the permit .80/ Because the specific problems and needs of users are 
a key focus, the plan for each allotment is drawn up in consultation 
with the various permittees and user groups.81/ 


According to the Manual ,82/ the Plan's functions are: 
to present the story of range conditions [indicating] trends, 


potential for development, how to attain desired levels of 
productivity, costs, timing, and resource use and user de- 


pendencies and inter-relationships . . . [and] briefly describe 
alternatives explored and present in detail the accepted approach 
to attain the objectives with reasons for acceptance . . .[as well 


as] show how the factors of efficiency and effectiveness were con- 
sidered in arriving at the recommended program. 


Among the matters to be contained in the Plan are an evaluation 
of the data contained in the Range Environmental Analysis, a detailed 
statement of specific management or improvement needs and priorities 
for the Forest Service and the permittees, and a statement of in- 
structions to the permittee that are revised annually. The provisions 
of the Plan become "an integral part of the general provisions and re- 
quirements for holding a grazing permit . . ."83/ 


The Plan thus provides an opportunity for anticipating and 
providing for the handling of environmental harms that might flow 
from grazing uses. The extent to which this occurs depends, of course, 
on the adequacy of the Range Environmental Analysis, the depth of the 
relevant provisions in Regional Guides and District Plans, and the 
energy and ingenuity of the Forest Service personnel involved in the 
preparation of the Plan and concommitant negotiation with the permittees. 
Of some aid, undoubtedly, are the provisions in the Manual concerning 
management of the ranges. A few of these are directed at environmental 
concerns and should alert Ranger District Personnel to some problems 
that should be treated in the Plan and thus in the permit. In deter- 
mining the number of livestock permissible on an allotment, for instance, 
one consideration is that the number should be set "low enough to (1) 
prevent damage to the soil or vegetation . . ."84/ In determining the 
grazing system to be adopted, one of the considerations is the condi- 
tion of the soil.85/ Generally speaking, however, the management 
section is devoted more to sustained yield considerations than to 
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protection against resource and other environmental conflicts. 


The Range Management Plan also contains programs relating to 
range improvements, including revegetation, structures (e.g., fences, 
cattleguards, etc.), and water developments. The Forest Service 
Manual contains directions relating to improvements, a few of which 
concern environmental impacts. For instance, with respect to water 
developments, the Manual 86/ provides in part: 


. soil and watershed scientists, hydrologic analysis, 
and engineering services will be used as needed in plan- 
ing and constructing stock water reservoirs (dams). 


Respecting range revegetation programs, the Manual 87/ states: 


Revegetation practices involving shrub control will not 
be undertaken on important wildlife areas without prior 
discussion with representatives of State Fish and Game 
Departments. A written record will be made of the dis- 
cussion. 


Such provisions are sometimes supplemented in Regional directives. 
An Intermountain Region provision 88/ for instance, states: 


Multiple Use Coordination. Range improvements will be coordin- 
ated with and conform to the direction and guides contained in 
the Subregion Multiple Use Management Guides and the decisions 
in Ranger District Multiple Use Plans. In Travel and Water 
Influence Zones, range improvements must be planned and con- 
structed to preserve and enhance scenic values. 





In recreation zones of various kinds (as defined in FSH 2323), 
construction of range improvements must be approved by the Re- 
tional Forester and, in some cases, by the Chief. Additional 
guidelines for correlating range improvement work with soil 
and water protection are given in FSH 2523 and the R-4 ~ 
Supplement to FSM 2523. 


The Range Management Plan for the Beaver-Horse C&M Allotment 
on the Bridger National Forest was examined in the Regional and Local 
Land Use Planning Study .89/ It contains some provisions of relevance 
here, for instance the following management goals: 


1. Maintain sustained yields of a maximum amount of high 
quality forage on the suitable areas in good condition 
and better. 


2. Improve the quantity and quality of forage on the suitable 
areas in less than good condition. 


3. Allow maximum sustained use of the forage resource which 
will maintain soil, forage, water, and timber resources 
in satisfactory condition. 
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4, Manage the allotment within the guidelines established 
by the Regional and Big Piney Ranger District Multiple 
Use Plans. 


The Manual directs that the management program contained 
in a Plan is to include a section correlating range use with other 
uses .90/ There is no indication in the Manual, however, what details 
this section is to include. The Beaver-Horse C&M Allotment Plan 
merely states: 


This allotment plan has been thoroughly checked against 
the Multiple Use Management Guide, Intermountain Region, 
and the Big Piney Multiple Use Plan. There are no use 
conflicts. See Multiple Use Survey for this plan. 


Such a statement seems to treat the environmental impacts of range 
use superficially. But this impression is probably erroneous in 
this instance, for the Forest Supervisor for the Bridger National 
Forest requires that a Stage I Multiple Use Survey be made for each 
allotment and its conclusions incorporated into the plan. Grazing 
impact studies of key areas are also to be made annually. Carefully 
followed, these directives could well result in adequate assessment 
of the impact of proposed range use on the other resources and uses 
of the area. 


The Range Management Plans of the Bridger National Forest 
go beyond the Manual requirement of correlation with other uses 
by imposing the following requirements: 


1. Prepare the functional allotment management and develop- 
ment plan incorporating the following recommendations for 
coordination. 


2. Make Stage II Multiple Use Surveys for individual range 
improvement projects. 


3. Design all fence construction to permit movement of big 
game. "Assure protection of adequate wildlife habitat 
in all undesirable plant control projects and grazing use.” 


4, Distribute cattle use to avoid concentrations of cattle along 
the Forest boundary. 


5. Keep cattle out of tree plantations until they are estab- 
lished. 


6. Delete Water Influence Zone and the I-2 Intermediate 
Zone from any sagebrush eradication project. 


7. Erect demonstration allotment information signs as needed 
to inform public. Adjust permitted use to the tentative 
carrying capacity. 


oi 
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It is not clear to what extent the practices of other Regions 
and Forests are similar to those of the Intermountain Region and the 
Bridger National Forest in attempting to determine and account for 
environmental impacts of range use. Since, as noted above, the Manual 
gives no detailed direction, Regional and Forest-level approach in this 
area appear to be crucial in determining the extent of care taken in 
assessing and treating these impacts. 


All of the foregoing results in the issuance of grazing permits. 
As stated, the management specifications and programs contained in 
the Range Management Plan become the conditions of the permit. The 
programs are annually revised in concert with the permittees. The 
provisions in the Manual concerning the Permit System are very detailed. 
While few of the provisions relate to environmental concerns, a small. 
number are directly relevant. One authorizes Forest Supervisors (after 
appropriate consultation) to adjust the number of permitted livestock 
or the periods of use for needed resource protection .91/ Another 
states criteria for the issuance of permits allowing livestock to 
cross other Forest Service land and directs that permits should be 
denied where: 


2. There is danger of injury to or interference with 


a. Recreation areas. 

b. Areas being treated for control of floods and 
erosion. 

ec. Areas being artificially reforested or seeded 
to forage species.92/ 


The Rocky Mountain Supplement to the Forest Service Manual shows in 
greater detail the role of management personnel in the granting of permits 
and making adjustments in permitted use. Concern for possible environ- 
mental impacts is evidenced. 


Protection of forest resources is clearly considered in determining 
whether to grant a temporary grazing permit. An allotment management plan 
must be prepared and it must provide for the requirements of plant physio- 
logy. The plan must also be "compatible with and coordinate with water- 
weet nay I wildlife, timber, and other resource uses and activi- 
ties."93 


Standards are given in the Supplement for granting a term permit 
where an allotment has previously been under temporary permit .94/ Two 
factors which are to be considered are clearly related to protection of 
resources: 


Key areas must be rated in good condition or the 
trend of them be upward; range analysis procedures 
should be used to determine condition and trend, 


Reasonable needs of wildlife and other resources 
must be met. 


An inspection seems to be *mplied, though none is overtly required. 
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Adjustments in permitted grazing use also require consideration 
of the possible detriment to resources, and the Rocky Mountain Supple- 
ments address themselves to this problem.95/ The permit, and incorpora- 
ted regulations, authorize the Service to change the numbers of grazing 
livestock allowed or the length of the grazing season. The standard form 
permit contains the following relevant provisions: 


6. Range and Livestock Management. 


(a) The permittee will carry out the provisions of the 
range management plans or other instructions issued 
by the Forest officer in charge for the area under 
permit, and will require his employees, agents, and 
contractors and sub-contractors to do likewise. 


(b) The number of livestock and period of use speci- 
fied in the permit or Bill for Collection may be 
adjusted when determined by the Forest Supervisor in 
charge to be needed for resource protection. Except 
in extreme emergencies where resource conditions are 
being seriously affected by livestock use, or other 
factors such as fire, drought, or insect damage, 
notice of a scheduled reduction of numbers of livestock or 

period of use under a term permit will be given one (1) 

full year before a reduction in permitted numbers or 
period of use becomes effective. This does not apply 
to annual adjustment in grazing as provided for in 
Section 6 (c). 


(c) When in the judgment of the Forest officer in charge, 
the forage is not ready to be grazed at the begin- 
ing of the designated grazing season, the permittee, 
upon request cf the Forest officer, will defer placing 
his livestock on the grazing allotment to avoid damage 
to the resources. The permittee will remove his live- 
stock from Forest Service administered lands before 
the expiration of the designated grazing season upon 
request of the Forest officer’ in charge when, in his 
judgment, further grazing would damage the resources.96/ 


Where a change is to involve grazing by a different type of livestock, 
the Supplement requires that a determination be made that the range re- 
source can, on a long-term basis, sustain such a change .97/ Furthermore, 
any such conversion is to be made "at a conservative rate." If an 
extension or shortening of permit duration is requested, such a request 
is to be determined "on documented record of vegetative readiness, soil 
conditions, forage utilization, and general conditions of the range as 
a whole."98/ 
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It should be noted, of ccurse, that the effectiveness of the above 
practices depends heavily upon permittee compliance with Forest Service 
procedures. If a permittee makes changes in use without application, 
the Forest Service cannot make the determinations required to prevent 
environmental harms. Periodic inspections, of course, protect against 
this danger to some extent. 


The Manual provides for range use supervision .99/The directions rele- 
vant to environmental protections are quite general. They state, essentially, 
that the supervisor should be assured that the requirements of the permits 
are being obeyed and should examine the allotment for "conflict with other 
uses."100/ Regional Supplements can add requirements. The Intermountain 
Seats for instance, calls for frequent inspections (at least annually), 
and sets forth a detailed checklist for the Ranger making the inspection. 
Among other matters, the checklist requires a written statement concern- 
ing "grazing impact on other uses--soil and water, wildlife, timber, etc.," 
"special problems like critical flood source, recreation, and game range 
areas which require administrative closure,” and a determination "if 
coordinating requirements and management decisions are being met for the 
grazing resource according to the subregion guide and Ranger District 
multiple use plan."101/ 


The Rocky Mountain Region Supplement prescribes an inspection system 
which is clearly directed toward protection of grazing resource from 
harms or destruction which may be caused by mis-use or over-use. The 
Supplement requires that the District Ranger, or his qualified representa- 
tive, must examine all allotments and special-use pastures in his District 
"as Peoentis as needed" to determine: 


vegetative readiness 

livestock numbers 

range utilization 

compliance with permittee use plan 

effectiveness of the allotment management plan 
to accomplish objectives.102/ 


Data are to be collected during such inspections for possible revisions 
in allotment plans, and existing data for each allotment are to be updated. 


The standard form Grazing Permit provides: 


3. It is fully understood and agreed that this grazing permit 
may be revoked or suspended, in whole or in part, for 
failure to comply with any of the provisions and require- 
ments specified in Parts 1, 2, and 3 hereof, or any of the 
regulations of the Secretary of Agriculture on which this 
permit is based, or the instructions of Forest officers 
issued thereunder; or for knowingly and willfully making 
a false statement or representation in the permittee's 
grazing application and amendments thereto.103/ 
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It also contains a provision allowing for bonding, as follows: 


(b) The Forest Supe:-visor may at any time require 
the permittee to give good and sufficient bond 
to insure payment for all damages sustained by 
the United States through the permitte's failure 
to comply with the provisions and requirements 
of this permit or the regulations of the Secretary 
on which it is based.10h/ 


Under these contract provisions, attendant regulations, and the 
inspection program, it seems clear that the Service has reserved means 
for enforcing stipulated environmental controls. Whether or not the 
means are used effectively, of course, requires extensive field research 
which we could not undertake . 


3. Conclusions 


The Forest Service appears to have adequate authority to 
control the environmental impacts of grazing. It must be said, 
however, that the directives examined are considerably less detailed 
respecting environmental control than were the analagous provisions 
regarding timber. The planning and management system per se (also 
as in the case of timber) is potentially capable of producing sen- 
sitive anticipation and treetment of environmental impacts pro- 
duced by grazing. But the planning situation in grazing is in 
some ways more analogous to that in mining, in that use patterns 
and claims on resources in many instances precede the implementation 
of the planning system. Thus, the conduct of the Range Environmental 
Analysis research that would disclose environmental damages, and the 
actual reduction or cancellations of allotments or permits -- all must 
take place in an atmosphere charged with resource dependence and 
competition. Operators and local committees present a constant 
force for increased use or, at least, the status quo, and the burden 
of proof of environmental damage rests with the agency and offended 
environmental interests. 


Given this situation, it is not at all clear that a system of 
routine coordination measures, with superimposed or after-the-fact 
environmental surveys will be adequate to prevent any but the more 
obvious environmental harms. This conelusion is buttressed by the 
general lack of good natural science data on rangeland ecosystems. 


While the Agency and operators do possess considerable experience 
in range management, the subject is still fraught with scientific 
controversy and gaps in information. With most areas being managed 
with a low investment per acre, it is difficult to achieve tight 
enforcement of environmental standards. For example, in the case 
of environmental damage caused to streams through the introduction 
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of sediment, herbicides, or nutrients, proof (short of obvious fish 
kills) should be established through careful monitoring of water 
quality. Yet to our knowledge, no such monitoring system (nor even 
regional sampling scheme to describe the situation) is in use. 


Technically trained personnel for ascertaining and preventing 
environmental problems are available to make the range planning and 
management system work properly. But there are shortcomings in 
environmental orientation; for example, the Forest Service employs 
a large number of range management specialists , knowledgeable in 
forage grasses, reseeding, etc., but to our knowledge, few plant 
community ecologists who would be able to trace the long term 
ecologic effects of management (such as burning, use of herbicides, 
or brush conversion. 


It is not within our purview to investigate the adequacy of 
funding for environmental aspects of range management. It is clear, 
however, that the present level of funding has evolved under the 
presumption of rather minimal investment in range resources, and 
major changes for the purposes of either forage production or en- 
vironmental amenity should provide for inereased funding and 
personnel. 
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F. Recreation Planning and Management 


Though the Term Permit Act of 1915 authorized use of National 
Forest lands under a permit system for summer homes, hotels, stores, 
and other structures to accommodate public demands for recreational 
uses, 195/ it was not until the passage of the Multiple Use and Sus- 
tained Yield Act of 1960 that recreation was Congressionally recog- 
nized as a ''commodity" to be managed by the Forest Service on a par 
with other resources. But, by the time of the Multiple Use and Sus- 
tained Yield Act, recreation had already taken a place along side of 
timber as one of the two primary management activities of the Service. 


The Forest Service Manual states that "it is the objective of 
the Forest Service to develop and administer [National Forest Lands] 
--. So that they shall meet their full share of the Nation's existing 
and anticipated needs in opportunities for outdoor recreation, consis- 
tent with other uses which these lands must also support." 106/ Policy 
is further elaborated in FSM 2303 through FSM 2305; the same degree of 
multiple use coordination is expected with recreation management as is 
commonly required for other resources. Particular care in preventing 
deterioration of the general environment is suggested, including con- 
sideration of the aesthetic qualities of the forest setting as an in- 
tegral part of the recreation experience. 


Within the multiple use context, recreation, though an intan- 
gible commodity, is treated like any "hard" resource (e.g.,wildlife). 
Coordination of recreation activities with other resource uses is fos- 
tered through the Regional Multiple Use Management Guides and Ranger 
District Multiple Use Plans. 


As is the case with other coordinating requirements, those deal- 
ing with recreation appear in Regional Guides either in the form of gen- 
eral coordinating requirements, requirements for particular management 
zones, or both. The following general coordinating requirements for re- 
creation management in the Northern California Subregion are representa- 
tive of the treatment of the environmental impact of recreation: 


Isolate public and administrative transportation stock from 
areas of human use at improved campsites to avoid vegetation 
and soil damage and sanitation problems. 


When planning recreation developments, provide for protection 
of streams, lakes, and underground water supplies from pollu- 
tion. 


Require necessary and timely erosion protection measures wherever 
timber is cut regardless of the reason for cutting. 
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Coordinating requirements for recreation in managemen~ zones are 
quite similar. For example, recreation coordinating requirements from 
Management zones of the Southern California Subregion include: 


High Country Zone-- 


Protect water quality and yield in the operation of all re- 
creational and occupancy uses. 


Require erosion control measures on cleared slopes, 
Interior Zone-- 


Encourage use during period of low fire hazard. Improve se- 
lected areas for public recreation by opening up existing 
vegetative cover, or by converting it from brush to trees or 
grass cover. 


Give consideration to off-road vehicle travel routes where 
there is a need and where such use will not create unaccept- 
able soil erosion or be in conflict with higher uses. 


It will be recalled that the only two management zones required 
Seuwi deuatde are the Travel Influence and Water Influence Zones. These 
zones are particularly suited to intensive recreation use because of 
their easy access, water-related activities, or both. There is a Ser- 
vice-wide policy encouraging the already-heavy recreational use of these 
lands, often to the diminution of other resource uses; for example, tim- 
ber cutting may be excluded, restricted, or heavily disguised in these 
areas in order to provide an esthetic recreational experience. The water 
influence zone is an especially important environmental management tool 
because of the ecological sensitivity of shorelines. To the extent that 
zoning discourages construction, overgrazing, tractor logging, and the 
like on streambanks and shorelines, it prevents adverse impacts. On the 
other hand, heavy recreation use can cause bank erosion and other prob- 
lems Feniiicine management action. 


Recreation management decisions implicit in District Multiple 

Use Plans which are eanvironment-oriented appear to be directed primarily 
at securing a recreation setting free from disturbance by other resource 
uses. There are, however, some decisions specifically protecting envi- 
ronmental quality, though even these often seem to be aimed at the es- 
thetic aspects of environmental quality, which are, of course, an attri- 
bute of the recreation experience itself. The following are drawn from 
the Pine Ridge District Plan (Nebraska National Forest): 


All recreation construction will be laid out so that the esthetic 
value of trees, soil and rock formations will be preserved. 
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Recreational and administrative development will be in keep- 
ing with the prairie motif. 


All fences adjacent to the road which are a part of a recre- 
ation plan shall be of the wooden rustic pole and post type. 


A foot trail will be located by survey and constructed to 
utilize the esthetic value of the area. 


The area will be posted to protect facilities and natural 
rock formations from vandalism. 


l. Forest Recreation Activities and Recreation Planning 


Not all recreation occurring on Forest Service lands falls 
directly under the aegis of Service recreation planning. Formal plan- 
ning for recreation deals primarily with the selection, improvement, 
and management of recreation sites on lands under Forest Service juris- 
diction. Much recreation use, particularly hunting and hiking, takes 
place in undeveloped areas where Forest Service attention is directed 
almost entirely toward enforcing health and safety regulations, 107/ 
Recognizing the threats to environmental quality which can result from 
extensive use of areas not developed for recreational purposes, the 
Service encourages the intensive use of developed sites: 


National Forest visitors will be encouraged to use developed 
sites to prevent unsanitary conditions, pollution, and forest 
fires, 108/ 


Many of the problems caused by increasing back-country use by off-the- 
road vehicles, large pack trains, back-packers, and canoeists in the 
more remote areas have not been adequately faced or solved. The use of 
trail bikes is a good example. They cause extraordinary noise as well 
as trail damage. Their use is not banned generally and, even where 
banned, enforcement is lax. 


2. Advance Planning and Analysis 


The key long-range recreation planning document is the National 
Forest Recreation Management Plan. The plan is to present in analytical 
form: 


-resources and opportunities 

-visitor use 

-anticipated future demands 

-program goals 

-other resource and service relationships. 109/ 
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Emphasis is given to determination of supply and demand aspects of re- 
creation in the region. The plan is to make reference to resource re- 
lationships and environmental concerns, but little stress is placed 

upon such ooncerns in the Forest Service Manual, Regional Guide Supple- 
ments to the Manual provide somewhat more specific indication of the re- 
source relationships and other environmental considerations that are ex- 
pected in the formulation of the plan. The Intermountain Supplement, 

for instance, indicates that it may be necessary to restrict recreation 
use of particular areas to protect the resources in the area. It is 
suggested that Forests, as necessary, formulate regulations to prevent 
pollution, fire, and other possible harms to the environment, as well 

as any special measures which must be taken to preserve and enhance 

water resources, wildlife, and scenic values. Data with regard to soil 
characteristics, domestic water quality and quantity, vegetation, in- 
sects and disease, and forest fire hazard are to be collected for pur- 
poses of the plan, but the Manual is quite vague in delineating the depth 
of information required or the specific uses to be made of it. 110/ The 
assumption seems to be that determination of the quality and suitability 
of a particular site for recreation use is not a difficult determination; 
rather, the real difficulty is matching appropriate sites to increasingly 
heavy demand. This assumption should not be accepted lightly. From an 
environmental point of view, a careful inventory based on the use capa- 
city and problems associated with various types of geology, soil, natural 
vegetation, climate and so on, is advisable to insure that heavy-use ac- 
tivities are not scheduled for ecologically sensitive areas. Broad eco- 
logical surveys, however, are generally not available. Protection of the 
natural environment is reflected in part, however, through the designation 
and definition of a variety of types of recreation areas and attendant, 
although quite general, management statements: 


1. Class I, High-Density Recreation Areas. Areas intensively 


developed and managed for mass use. 


2. Class II, General Outdoor Recreation Areas. Areas subject 
to substantial development for a wide variety of specific 
recreation uses. 


3. Class III, Natural Environment Areas. Various types of areas 
that are suitable for recreation in a natural environment and 
usually in combination with other uses. 


4. Class IV, Outstanding Natural Areas. Areas of outstanding 
scenic splendor, natural wonder, or scientific importance. 


3. Class V, Primitive Areas. Undisturbed roadless areas, charac- 
terized by natural, wild conditions, including National Forest 
wilderness. 


6. Class VI, Historic and Cwltural Sites. Sites of major historic 
or cultural significance, either local, regional, or national.111/ 
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ecreation Management 
* Exhibit 1: 


National Forest Camp and Picnic Site 


Environmental Modification 


Minimum site modification, Rustic of mudi- 
mentary improvements designed for protection 
of the alte rather than comfort of the user, 
Use of synthetic materials avoided. Minimum 
controls area subtle, No obvious means reyl- 
mentation, Spacing informal and extended to 
minimize contacts with other, Motorized 
access not provided or permitted, 


Uittle site modificotion, Rustle or rudi- 
mentory Improvements designed for protection 
of the tite rather than comfort of the users. 
Use of synthetic moterials avoided, Minimum 
controls are subtle. Little obvious regl- 
mentation. Spacing Informal and extended 
to minimize contucts with others, Motorized 
access provided or permitted. Primary access 
over primitive roads. 


Site modifications moderate, Facilities about 
equally for protection of site and comfort of 
usen. Contemporary/rustic design of Improve- 
ments is usually based on use of notive mo~ 
terials, inconspicuous vehiculor traffic con= 
trols usually provided. Reads may be hard 
surfaced and trails formalized. Development 
density about Jfomily units per acre.  Pri- 
mory access to site moy be over high standard 
well traveled roads. “IS, If avallable, Is In- 
formal and Incidento!. 


Site heavily modified, Some facilities 
designed atrictly for comfort and convenience 
of user but luxury facilities not provided. 
Facility designs may tend toward and incor 
porote synthetic materials, Extensive use 

of artificial surfacing of roads and troils. 
Vehicular traffic controls present and usually 
obvious, Primary access usually over paved 
roads, Developmen: domity +5 fomily unit 
peracre. Phint material usually native, 
Visitor Information services frequently ovall- 
able. 


High degren of site modification. Focilitles 
mostly designed tor comfort and convenience 
of user lachide flush tollen; may Include 
thowen, both houses, laundry facilities, and 
electricol hookups. Synthetic materials com- 
monly used, Formal wolks of surtoced trolls. 
Regimentotion of usen is obvious, Access 
unally by high speed highways. Development 
demity 5 of more famiiy unity per acre. 

Plant materials may be foreign fo the environ 
ment. Formal VIS service usually ovollable. 
Designs formalized ond architecture may be 
contemporary. Mowed towne and clipped 
shrubs nor unusual, (Close 5 sites only pro- 
vided In opectal situtions or chose fo large 
citles where other blonde ere not ovalluble.) 


Forest Service Manual 


Levels Of: 


Development 


Scale 


1 


primitive 


2 


secondary 
primitive 


3 


intermediate 


4 
secondary 


modern 


Recreation Experi ence 


Primitive forest environment ip dominant. 
Pudimentury and italated development sites 
hayond tha sight or sound of Inhurnonious 
Influences, Maximum opportunity for exper 
Jancing solitude, tenting dill and compen- 
witing for the routines of dully living. 

User senses no regimentotion. feelings of 
physical achievemant in reaching site ts 
Important 


Neor primitive forest environment. Ouhide 
influences present but minimized, Feeling 
of accomplishment omociated with low stand 
ord access js Importont but doe not nec ea- 
sarily Imply physical exertion to reach alte. 
Opportunity for solitude and chance to test 
outdoor thille Is present. 


Forest environment is essentially natural. 
Important that @ degree of solitude ls com- 
bined with some opportunity to socialize with 
other. Controls and regimentation provided 
for enfety and well-being of user sufficiently 
obvious to afford o sense of security but 
subtle enough to leave the foste of adven- 
ture, 


Forest environment is plevsing and otfrac- 
tive but not necessnrily notural, Blending 
of opportunities for solitude and socializing 
with other. Tasting of outdoor ob ille on 
site mostly Ilmited to the camping activity. 
Many user comforts avaliable. Contmust to 
dally living routines Is moderate, Invites 
marked seme of security. 


Pleasing environment oftroctive to the 

novice or highly gregarious comper. Op- 
portunities to socialize with other very Im- 
portant, Satlsfys urbonite's need for compen 
sating experlences and relative wlltude but 
less intensive than In classes 1-4, Obvious 
to user that he Is In secure situation where 
ample provision Is made for his personal 
comfort and he will not be called upon to 
use undeveloped skills. 





* October 1967 
Amendment No, 20 
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The Manual describes the kinds of protective steps to be taken in the 
development and management of these "zones;"’ as indicated, however, the 
guidelines are not specific and only provide general direction. Thus, 
for example: 


Class I: 


Forest environment must yield to the physical modifica- 
tions necessary to accommodate concentrated public use 
and to prevent deterioration of the recreation habitat 
. . . the area igs improved, developed, or modified far 
beyond the nowmal intensity usually associated with the 
forest environmert. 


Class III: 


The preservation of these resources in their natural con- 
ditions is the primary management objective. 112/ 


Though the kind of instruction given for Class I may not seem particu- 
larly constructive, the idea again is that the promotion of intensive 
use in those areas most conducive to such use is, in the long run, the 
most beneficial way to protect both those sites and the remainder of 
the forest environment. 


Plans similar to the National Forest Recreation Management Plan 
are to be prepared for other areas. The Manual, for example, directs 
the preparation of Regional Recreation Management Plans; 113/ these 
plans are still in the early stages of development. They are to be 
chiefly policy documents; discussion of resources uses and relationships 
in these plans is optional. 


The Manual prescribes Recreation Management Composite Plans.114/ 
These are plans based upon logical management units, rather than admini- 
Sstrative units. These plans must include in their analysis section 
"landscape and environment prescriptions for entire areas or components," 
115/ But, it is not clear whether such prescriptions are to be used to 
protect the environment from recreation or for recreation. Environmental 
protection is also sought to be accomplished, in part, through the pro- 
vision of a variety of types of campgrounds and picnic-site developments. 
In the planning process, the level of development is to be keyed to the 
type of environment so as to prevent overuse (e.g., heavy use of a primi- 
tively developed site, causing site deterioration) or overdevelopment 
(e.g., heavy construction in a delicate or little-used location). This 
is illustrated by the chart on the following page. 


Plans are also to be drawn up for National Wilderness Areas. Al- 
though these are not exclusively recreation plans, they are heavily re- 
creation-oriented. Wilderness Plans are primarily multiple use manage- 
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ment plans. The primary environmental quality consideration is that 
recreation use in general is to be limited to that which is least harn- 
ful to the wilderness environment. 116/ 


Information collection and analysis for recreation planning is 
currently undergoing conversion to an automatic data-processing system: 
The RIM (Recreation Inventory Management) System was devised because of 
the great increases in public demand for recreation facilities in recent 
years. 117/ It is designed primarily to keep administrative records on 
site location, improvements, and use, and to reconcile recreation area 
supply with public demand. Though presently only partially operative, 
the RIM System, when complete, may also be used in evaluating ''soil and 
site factors limiting selection and development," and hopefully, ''rela- 
tions between the amount and distribution of use and site degradation;" 
criteria will also be developed for "assessing user-use interrelations," 
a situation for which it is acknowledged that there is currently no ade- 
quate data. 118/ Though the system is primarily for purposes of "use 
measurement’, it is ultimately to include assessment of "biological- 
physical relationships.'' It is not at all apparent, however, what this 
will consist of, how the enormous amounts of biological data will be 
collected, or what use is to be made of the information so collected.119/ 


3. Action Planning 


The Manual requires that each Forest Recreation Management Plan 
contain a series of development programs for recreation. 120/ Each Forest 
is to draw up five-year development programs for the period 1970-1975 and 
a 25-year program for the year 2000. These programs are quite general in 
character; their primary purpose is to relate demand projections to de- 
velopment work on particular sites. Cost estimates of planned develop- 
ment work may be prepared, but the Manual warns against including any 
specific site-planning detail. Annual programs are to be based on the 
five-year program and are somewhat more detailed, including proposed pre- 
paration, protection, or preservation actions and their projected costs. 


4. Action Programs -- Development Sites (Preparation, Development and 
Management) 


The primary action program.is the development of recreation sites 
by the Forest Service on lands under its jurisdiction. Site development 
planning and management is treated in some detail in a major portion of 
the Forest Service Manual. 121/ 


The primary objective in the development and management of recre- 
ation sites is to provide an experience in surroundings which are safe, 
sanitary, and attractive; sites are primarily to be developed for camp- 
ing, picnicking, boating, and observation, and they are to be developed 
in such a way as to meet peak seasonal use without overcrowding. 122/ 

It is Forest Service policy to manage public use of developed sites to 
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whatever extent is necessary to "prevent damage, beyond fair wear and 
tear, to the environment, the site, and the improvements." 123/ 


Direction for site preparation exhibits a reasonable concern for 
preservation and protection of environmental quality. Site surveys are 
to be conducted for all areas to be developed. Such surveys are to lo- 
cate, among other things: 


natural features of the site to be considered for preservation 
or protection, such as streams, lakes, groves, trees, views, 
meadows and other natural openings, and rock formations. 124/ 


The analysis of such surveys is then to include determinations of which 

natural features are to be protected, though the Manual gives no guide- 

lines for making such determinations; site capacity limitations are also 
to be assessed. 125/ 


Before development can begin, site protection measures must be 
determined to protect resources from unreasonable encroachment by re- 
creation use. 126/ Many such measures also accrue to the benefit of 
recreation, since, for example, protection of water resources from mis- 
use also enhances the recreation experience. Measures suggested are 
clear, but somewhat general; they are undoubtedly made more specific as 
local circumstances requtre. The following are representative; 


fencing against livestock; installing erosion control structures; 
protecting and/or planting vegetation for erosion control pur- 
poses. 127/ 


FSM 2331 prescribes design and operation consideration for de- 
velopment sites. Protection and preservation of the forest environ- 
ment for the enjoyment of users is part of the design goal; comprehen- 
sive, detailed gite plans are required for all improvements, and they 
are to include measures for site protection, grading, landscape, plant- 
ing, and distribution of use. 


-Directions for the protection of environmental quality are numer- 
ous, though they frequently take a position second to the accomplishment 
of a suitable setting for the desired recreation use. For example, camping 
Spurs are to be designed to be as level as possible for easy vehicle ac- 
commodation, but also are to be consistent, to the extent feasible, with 
the contours of the land. 128/ 


Another example is the provision of barriers along campground roads 
and spurs to prevent random auto traffic through the site. While barriers 
contribute to the "developed'’ appearance of the site, they are important 
measures for limiting total occupancy and for reducing damage to soil and 
vegetation. They are probably the major reason why a number of heavily 
used recreation sites are recovering from use effects and showing a sta- 
bilization or increase in vegetative cover and growth. 129/ This particular 
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example also underscores the relationship between site characteristics 
and design. The carrying capacity of a site is a function not only of 
natural capacities, but: of the skill used in design, the investment 
made in protective measures, and the degree of supervision exercised. 


Recreation area access roads are also to be designed with care. 
The roads are to provide adequate and safe public access with reason- 
able maintenance cost, and yet alter the environment as little as pos- 
sible. Roads are to be located "to facilitate public use of improve- 
ments, protect natural conditions, provide traffic safety, and conform 
to standards for construction and maintenance."' They should be aligned, 
graded, located and constructed to ensure slow speeds and to promote 
the idea that vehicles must remain on the roads or in parking areas. 
Locations are to avoid unnecessary disturbance of the forest environ- 
ment, such as large clumps of trees, streams, or other interesting phe- 
nomena. 


Precautions are taken in developed areas to prevent poliution, 
because of the great sanitation and health threats which could be caused 
to the large numbers of people present in the developed area. In heavy 
recreation use areas, such as California, the use of pits or septic 
tanks is increasingly being prohibited by State requirements that, by 
statute and regulation, apply within the Forests. The provision of sew- 
age treatment plants for campgrounds opens a new phase of development 
concern. The Manual prescribes appropriate methods for utilizing on- 
site water supply, for example, for drinking and toilet purposes. 130/ 
Regional supplements may take these prescriptions one step farther by 
providing more detailed specifications for improvement location and con- 
struction. 131/ 


Management policies with regard to developed sites also exhibit 
concern with the effects of recreation use on the quality of the Forest 
environment. It will be recalled that the Manual states that management 
policies are to take environmental protection.into account. 


Further, the general threat of intensive:site use beyond appropriate 
capacity is recognized. The Manual suggests that should use occur in ex- 
cess of capacity, entry should be restricted to allow rehabilitation or 
portions of the site should be closed to allow corrective measures .to be 
undertaken. 132/ Criteria for deciding when a site is in such danger, 
however, are not clearly provided. 


A number of management policies have also been determined under 
the authority of the Secretary of Agriculture, in the form of regulations 
governing public use of National Forests. 133/ In sum, these regulations 
prohibit the misuse of the resources and facilities of the National For- 
ests; their prohibitions generally cover vandalism and unsanitary or un- 
safe behavior, such as the operation of heavy machinery or operating 
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vehicles at excessive speeds. Enforcement, however, is an important 
and deepening problem, especially with limited supervisory personnel 
and with the wide distribution of sites and facilities. 


5. Private Development of Public Recreation Facilities 


The Term Permit Law of 1915 established Forest Service authority 
to grant special permission to private parties to develop National For- 
est lands for "hotels, resorts, and other structures necessary or de=- 
sirable for recreation, public convenience, or safety," subject to con- 
sistency with other National Forest uses; this law has been used to per- 
mit private development and operation for profit for a number of diverse 
recreation uses, including hotel-resorts, restaurants, stores, service 
stations, boat facilities, and winter sports complexes. There is also 
a regulation of the Secretary of Agriculture which authorizes the issu- 
ance of special use permits for any use other than those for which Na- 
tional Forest resources are normally administered, including those un- 
der the Term Permit Law, subject to regulations of the Secretary, and 
instructions of the Chief of the Forest Service. 134/ 


The procedure with respect to special use permits for private 
development of public recreation facilities appears, for the most part, 
to be highly informal. Generally, any National Forest area which is not 
dedicated to some special activity (e.g., wilderness) can be considered 
by Forest Service staff for requisite classification for private recre- 
ation development. Private development pressures may increase the like- 
lihood of classification for development. Nevertheless, if the requisite 
classification is made, special permit applications are generally reviewed 
on a competitive basis. 


No procedure for determination of suitability of a given area for 
development is apparent; the most specific kind of direction seems to be 
that ultimate responsibility for designation of suitability rests with 
the Regional Forester and that he is to investigate "all aspects" of the 
matter, applying criteria of suitability of the land to special use and 
compatability of the use with other National Forest objectives. 135/ It 
can be inferred that initial investigation of suitability can be stimu- 
lated either through inquiry from private parties or as a result of re- 
creation planning and staff acquaintance with the merits of a particular 
area. 


Though it is not at all clear whether it is required, the use of an 
impact study to determine suitability for designation for private recre- 
ational development seems particularly appropriate; such an approach was 
used in responding to pressures for permission to develop an aerial tram- 
way in the Columbia Gorge area in the Pacific Northwest Region. 136/ In 
that instance, a single inquiry was used as the basis for a study which 
established 'desirability" criteria to be used in assessing similar in- 
quiries, without foreclosing the possibility of permitting future develop- 
ment. 
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With the exception of the stipulation in the Term Permit Law that 
permitted special uses must not be incompatible with National Forest uses, 
there is no direction in either that law or the Secretary's regulation 
for weighing the merits of particular applications, once it is determined 
that a particular area will be opened up for permits. Despite the fact 
that there is a Manual section dz2aling with the private development of 
recreation facilities on Forest Service-administered lands, there is little 
specific direction as to ruling on applications, particularly with respect 
to assessing environmental impact. 137/ 


Direction for protection of environmental resources is clearer where 
the permit application has already been favorably passed upon. The major 
treatment of this situation occurs in the Manual with respect to winter 
sports sites; 138/ greater specificity here is apparently due to the fact 
that winter sports development accounts for a significant amount of invest- 
ment, landscape modification, and intensity of visitor use, in comparison 
with other special recreation uses. 139/ The Manual does not mandate any 
particular practices, but does suggest that concern for the environment 
should be a prime consideration in the Regional Forester's stipulations 
for development. Suggested requirements are often specific: for example, 
the practice of developing "ski ways" is to be encouraged in the develop- 
ment of ski areas, since this involves thinning of trees rather than 
wholesale clearing, thus protecting watershed and also retaining esthetic 
qualities. 140/ 


6. Conclusions 


The Forest Service appears to possess the requisite authority to 
take environmental protection well into account in recreation planning 
and management. This authority, however, would be buttressed by more 
specific statutes directing, for instance, that term permits be refused 
if desired development would pose serious threats to environmental quality. 


The planning system, as in the cases of timber and grazing, provides 
an adequate framework for taking environment into account. But planning 
directives, at least to date, are much more concerned with estimating and 
supplying recreation demands than protecting environmental values from re- 
creation use. The computerized RIM System, for instance, could be geared 
to store environmental data, but its primary use relates to demand and 


supply. 


Serious environmental threats are often posed by public recreation 
facilities developed privately under special use permit. The Manual is 
quite vague in delineating the environmental or other factors that should 
be taken into account (especially by the Regional Forester) in determin- 
ing whether or not a permit should be granted. A detailed Stage I Multiple 
Use Impact Survey,for instance, is an available device, and is often used. 
But this experience is not uniform, and Forest Service directives do not 
mandate an in-depth investigation. 


e. 4 
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In general, the system provides an adequate framework, but its 
adequacy in fact depends upon the extent information gathered, the num- 
ber and quality of personnel so engaged, and the opportunities afforded 
such personnel and their products to affect the decision-making system 
at important junctures, 
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G. Use and Occupancy Planning and Management 


The subject of use and occupancy includes such matters as right~- 
of-way locations for power lines, roads, or railroad tracks, the location 
of a power project or a reservoir, and the use of National Forest lands 
for residential purposes. Little consideration will be given here to 
residential uses (primarily for vacation homes), for these are few in 


number and are slowly being phased out at present. 141/ ‘The focus, rather, 


is on Forest Service authority to reject or to influence various projects 
undertaken by public or quasi-public agencies, and the use made of that 
authority to protect Forest resources from detrimental impacts. 


As in the case of mining, discussed below, most of these develop- 
ments are initiated by outside agencies. The Forest Service's role is 
reactive and not, as in many of the cases involving timber, recreation, 
wildlife, grazing and watershed, initiative. Thus the thrust of Forest 
Service activity is to affect these uses and occupancies to minimize 
the environmental harms and resource conflicts created by them, rather 
than to plan in advance for their initiation. 


Particular emphasis will be placed on the location of highways, 
electric power transmission lines, and reservoirs. 


Congress has authorized the use of public lands (including 
National Forests) for a number of "outside" projects. Often the power 
to make final determinations of whether or not Forest Service lands shall 
be used is vested in the agency responsible for the project in question. 
This is the case with interstate highways, for instance. There is a 
good deal of variation in the amount of influence the Forest Service 
has on the exercise of such power. A brief review of some of the 
authorities relevant to three major types of "outside" projects shows 
generally the extent of Forest Service influence and how it is brought 
to bear, 


tbe Authority to Control Uses and Occupancies 
a. Public Highways 


United States statutes include a complex number of acts regarding 
the placement of roads in the National Forests. We deal here with roads 
other than those constructed by the Forest Service, or at its behest, 
e.g., timber access roads. me There appear to be at least four 
statutes under which such rights of-way are granted. 143/ 


One statute 144/ authorizes the Secretary of Interior to grant 
rights-cf- way for “a wagon road, railroad, or other highway over and 
across any national forest when in his judgment the public interests 
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will not be injuriously affected therby." 145/ While it is arguable 
that this authority is now vested in the Secretary of Agriculture, 146/ 
"Department of Interior regulations provide thac every applicant for a 
right-of-way within a National Forest agree to such stipulations as the 
Forest Service may require." 147/ And the Forest Service has worked 
out standard form stipulations. 148/ In addition, Department of In- 
terior regulations provide that the Forest Service may require an appli- 
a@nt to execute a bond for the protection of Forest lands. 149/ 


Another statute 150/ requires the Forest Service to provide ease- 
ments for ingress and egress to actual settlers within Forest boundaries. 
The forest Service, however, can prescribe rules and regulations governing 
the use of these easements and this power has been interpreted to be 
plenary. nea Ws 


The third statute 152/ deals with highways that are part of the 
Interstate System. 153/ Authority to acquire such rights-of-way is 
vested in the Secretary of Transportation upon request of a State. The 
statute provides, however, that the cooperation of the Secretary of 
Agriculture must be sought in such asquisition and this gives the Forest 
Service opportunity to comment and negotiate concerning location and 
features of construation. 154/ 


Finally, a fourth statute 155/ empowers the Secretary of Trans- 
portation, when he determines that a portion of a National Forest 
is needed for any highway, to file with the Secretary of Agriculture 
a map transferring the delineated land to a State highway department 
unless the Secretary of Agriculture certifies that the proposed appro- 
priation would be "contrary to the public interest or inconsistent 
with the purposes for which" such land had been reserved. Presumably, 
this procedure reserves sufficient authority in the Forest Service to 
control and condition highwaylocations made under its auspices. 


b. Electric Power Transmission Limes 


The statutes relating to electric power transmission lines have 
@ quality of Byzantine complexity. 


Primary transmission lines that are part of a hydroelectric pro- 
ject come under the control of the Federal Power Commission. 156/ The 
FPC normally asks the Forest Service to suggest conditions that ought to 
be appended to a license and for its advice generally as to the pro- 
priety of the project and its location. 157/ In some instances, 
the FPC assigns responsibility for supervision of construction, operation 
and maintenance to the Forest Service. 158/ 


sf 
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Finally, a provision in the Federal Power Act 159/ states: 


That licenses shall be issued within any reservation 

{which includes National Forest land] only after a 

finding by the Commission that the license will not 
interfere or be inconsistent with the purpose for 

which such reservation was created or acquired and 

shall be subject to and contain such conditions as 

the Secretary of the department under whose super- 

vision [in this case the Secretary of Agriculture] 

shall deem necessary for tle adequate protection and utiliz- 
ation of such reservations. 


While primary transmission lines will tend to be quite substantial 
in impact, the foregoing provisions invest considerable authority 
in the Forest Service to influence their location and construction. 


Other electric transmission lines require the issuance of 
special permits by the Forest Service. One statute deals with rights- 
of-way up to one-hundred feet in-width. 160/ A second statute 
authorizes rights-of-way up to 400 feet in width. 161/ Under both 
statutes, the Forest Service must find that the issuance of the 
permit “is not inconsistent with the public interest.’ Both appear 
to vest the Forest Service with considerable authority to deny or 
condition permits. 


c. Water Development Projects 


There are a host of relevant statutes. Generally speaking, 
the Forest Service has substantial authority in dealing with private 
and quasi-public agencies whose projects are not licensed by the 
Federal Power Commission. When the FPC is involved, the Forest 
Service's authority is the same as described above for primary trans- 
mission Lines from hydroelectric projects. 


Important projects (in terms of impact) are often undertaken 
by the Bureau of Reclamation or the Corps of Engineers. Project 
design in such cases is in the hands of those agencies, although 
there are a number of mechanisms for consultation and cooperation 
with the Forest Service. 162/ Final approval of these projects is 
Congressional. Otherwise unresolvable conflicts, therefore, might 
be carried to the Presidential and Congressional level for final 
resolution. 


2% Procedures Used to Determine and Modify Project Impacts 


The Forest Service (with considerable success) commonly seeks 
to share, with other Federal agencies, the planning and development 


ad 
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of projects of those agencies of the types described above, In this 
way, the Forest Service attempts to shape the undertakings early in 
the process of their design to minimize adverse environmental impacts 
on the Forests. This is often done by cooperative agreement. In other 
instances, administrative regulations serve the same purpose. An ex- 
ample of the latter arrangement is the set of regulations of the Secre- 
ary of Interior giving the Forest Service certain powers of approval 

in the location of a highway right-of-way over Forest Service lands, 
as discussed above. An apt example of the cooperative agreement approach 
to advance preparation for project impacts is a Memorandum of Agreement 
between the Forest Service and Army Corps of Engineers (which is reproduced 
in the Forest Service Manual). 163/ In that document, the two agencies 
agree to cooperate in the planning, use and management of Corps 
water projects on Forest Service land. The following excerpt shows 
that the agreement is quite broad, but does establish definite policy: 


The Corps of Engineers and the Forest Service will cooper- 
atively plan the development, use and management of water 
resource projects as they relate to land resources. Such 
cooperative planning will start with the preauthorization 
plans and continue through the successive planning stages. 
This planning will be pointed toward achieving the maximum 
public benefits from each project and will delineate the 
procurement of necessary lands to assuremeeting all fore- 
seeable public needs for recreation, wildlife, and other 
uses compatible with the primary purposes of the water 
storage facility. 


By means of such agreements, the tone of activity with respect to 
future particular projects is established. 


In all cases where it appears likely that National Forest re- 
sources will be affected by an out-Service project, an impact survey 
is required to determine the possible adverse effects. The Manual 
clearly indicates that impact surveys are required for: 


water impoundment projects of Federal or other public 
agencies (including P.L. 566 projects, Corps of Engineers, 
and Bureau of Reclamation); projects dependent on Federal 
Power Commission license; power transmission line projects 
of Federal or othér public or private agencies; special 

use applications for pipelines, telephone lines, recreation 
developments, airports, small water projects, etc.; and 
Forest Service program projects, such as timber sales, 
roads, range revegetation, fuebreaks, and recreation 
developments. 164/ — 


Regardless of the extent of Forest Service authority to make 
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a final determination, the impact survey is generally the focus of the 
Forest Service's investigation. It may be employed with respect to 
matters exclusively the subject of an in-Service determination, or as 
the basis for recommendations forwarded to the agency with power to make 
the final determination. 


The Forest Service attitude toward outside projects is clearly 
geared to protecting resources and uses from possible harm, but not 
necessarily to do so by exercising maximum available discretion to 
deny or restrict approval of a potentially threatening project. The 
Manual clearly indicates the necessity of determining adverse impacts 
of proposed projects, but it also exhibits a conciliatory attitude to- 


ward such projects -- an attitude of reasonable compromise from the 
outset: 


Most projects are in the public interest if they are proposed 
by responsible agencies or groups; therefore the project should 
be examined to determine if it is compatible and suitable 

with the multiple use management of public lands, keeping 

in mind that the Forest Service can prescribe measures designed 
to make the project compatible.... 165/ 


The purpose of the multiple use survey (impact survey) is 

to evaluate the effects of ... proposed development projects 
upon the protection and use of National Forest resources. The 
objectives of the evaluation are to recognize the opportunities 
derived from development projects to enhance the multiple use 
management ... and to minimize the adverse effects of the pro- 
jects.... Specific conclusions and recommendations for Forest 
Service action, or for requirements in permits, easements, 
licenses, or agreements are drawn from the evaluation. 166/ 


The direction here seems to imply that where the question is 
whether a proposed project by another agency is "in the public interest, | 
a@ presumption in favor of the project is to be made, with the investi- 
gation of impact going primarily to determining mitigating measures that 
can be taken. 


This attitude is reflected to some extent in the impact survey 
conducted for the construction of the Dos Rios Reservoir, which will 
have substantial impact on the Mendocino National Forest in the Cali- 
fornia Region. While a considerable amount of information is analyzed 
with respect to impact on forest resources, much of it is used solely 
for exploring modifications of present Forest Servic management 
policies, rather than for suggesting changes in the Reservoir. This 
attitude, however, may be attributed in part to the fact that approval 
of the Reservoir is indeed beyond the control of the Service. Further 
from a multiple use standpoint, items such as the substantial increase 
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in recreational potential which will result from the project seem to 
be treated by the Service as rendering relatively insignificant the 
other resource values that will be lost. 


Once impacts of such:projects are determined, the Forest Service 
takes action to minimize or prevent detrimental impacts on the forest 
environment either by agreement with the particular agency or agencies 
involved, or by imposing stipulations on the project (or proposed stip- 
ulations where Forest Service authority does not extend to final de- 
termination of such matters). 


Specific agreements between Forest Service and another agency 
with respect to a particular project may simply provide for consultation 
on various aspects of the project, often as a preliminary step to drafting 
stipulations. Such is the case with the agreement between the Forest 
Service and the Army Corps of Engineers regarding development of the 
Libby Dam Project in the Kootenai National Forest in the Northwest 
Region: 


1. All plans and specifications for contracts to be awarded 
for activities associated with the Project which may affect 
the protection or administration of National Forest lands will 
be submitted to the Supervisor of the Kootenai Forest for 
review. Following mutual agreement between the Forest Super- 
visor and the Resident Imgineer on stipulations necessary to 
protect the public interests, these stipulations will be in- 
corporated into the contract document. 


2. Plans or proposals for activities or uses by the Corps of 
Engineers or its agents and contractors which may affect the 
protection or administration of National Forest lands, but which 
are not covered by contract stipulations, will be referred by 
the Resident Engineer to the Forest Supervisor for his approval 
and the conditions or stipulations on which his approval is con- 
tingent. 


Other agreements on particular projects reflect protracted 
negotiation to achieve more specific allocations or responsibility. 
There is, for example, an ad hoc’ agreement between the Forest Ser- 
vice and the Army Engineers (regarding the same project) which deals 
only with responsibilities for fire prevention and suppression. 


Where the Forest Service does not have sufficient authority to 
exclude a project for reasons of detrimental impacts to forest resources, 
or has such authority but may not care to exercise it (e.g., the granting of 
a special-use permit for a local watershed project), the approach is to 
condition granting of a permit to applicant agencies or parties on actions 
deemed necessary for the minimization of harm to the environment. This 





ITI=03 


1u alno the procedure employed where the Forest Service has only power 
to recommend stipulations to be included in a grant of authority by 
another agency. 


A number of "form stipulations are employed for conditions 
which are not peculiar to a given project or project type. Many of 
these are listed in the Forest Service Manual; a typical example, 
which has been incorporated into the Federal Power Commission Terms 
and Conditions for Major Power Projects is: 


The licensee shall be responsible for and shall minimize soi’. 
erosion and siltation...arising from construction and operation 
of the project. 167/ 


Standard stipulations have also been adopted by the Forest Service 
for inclusion in the special use permits it issues for similar pro- 
jects exclusively under its own authority: 


. The permittee shall take reasonable precautions to prevent 
pollution of or deterioration of lands or waters which may 
result from the exercise of the privileges extended by this 
permit. . 168/ 


Stipulations bearing on circumstances created by the develop- 
ment or use of a particular project are generally based on the results 
of the impact surveys made for the project. The following recommend- 
ations for ‘Action by the Project Proponent”, drawn from the Dos 
Rios Impact Survey, seem representative of the kinds of items which 
could become protective stipulations at a later date: — 


Water and Soil: Further study of the feasibility of a multi- 
level intake structure at the Grindstone Tunnel and a 
relocation to the Thatcher Arm as originally planned. This 
study should be coordinated with the California Department 

of Water Resources and appropriate fish and wildlife agencies. 


Operate the multi-level outlet works at the dam site in such 
a manner as to provide the best quality of water available for 
downstream release at all times. 


Fish and Wildlife: Undertake mitigation and enhancement 
measures as agreed upon with the California Department of 
Fish and Game and the United States Bureau of Sport Fisheries 
and Wildlife. 


Provide for the stocking of suitable National Forest streams 
with cold water species as a mitigation measure. 
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The Transportation System: Reconsider preliminary plans to re- 
locate a portion of FS 1NO2 up one side of the Black Butte 

River to a low level crossing, thence back down the other side. 
A more favorable alternative appears to be a higher level bridge 
near the existing structure, which action would minimize road 
maintenance and serious watershed damage. 169/ 


The Forest Service also may undertake periodic inspections of 
out-Service projects located on National Forest lands to identify 
any conditions which are causing or may cause harm to forest resources. 
For example: 
Forest Service engineers inspect dams under Forest Service 
permit to insure their proper maintenance and to detect any 
evidence of danger or faulty operation of a water storage or 
discharge facility. A dam may be withdrawn from service or water 
may be lowered or drained to permit repairs to be made. Minor 
FPC licensed projects subject to Forest Service field responsibility 
all projects under Department of Interior easements which are not 
continually supervised by Interior agencies, and all dams owned 
by the Forest Service or authorized by its special use permits 
except those classed as low hazard are inspected annually and 
after major storms, unusually heavy runoff, or earthquakes. 170/ 


3. Conclusions 


Forest Service authority to condition ‘outside" undertakings in 
order to provide for environmental protection undertakings seems generally 
adequate once it is assumed that final determinations, in many instances, 
should be in the hands of other agencies. . 


There are weaknesses, however, in the framework for exercising 
this authority, These relate mainly to the timing of Forest Service 
participation in the planning of projects and the skimpiness of environ- 
mental data banked by the Service which is available when a project is 
first proposed, The Impact Survey is the prime source for analyzing 
environmental risks associated with projects. These often, however, 
are not completed until a project is well into the planning stage -- 
when the impetus to go ahead is normally irreversible. 


Implementation of even a perfect system, moreover, requires sub- 
stantial numbers of experts and a high level of funding. Neither appears 
to be generally available. 
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H. Mining 


The section in Chapter IV of this Report dealing with planning and 
management of minerals and energy by the Bureau of Land Management analyzes 
the more pertinent mining and mineral leasing laws. This section will 
briefly deal with problems arising out of those laws of Das ap ecaney environ- 
mental significance to the Forest Service. 


The analysis in the BLM section below considers mineral resources 
in three major categories relevant here: locatables e.g., gold, silver, 
and copper administered primarily under the Mineral Location Law of 1872 
(often referred to as the General Mining Law of 1872); leasable resources 
(e.g., oil and gas and non-fuel minerals such as phosphate, sodium and 
sulphur administered under the Mineral Leasing Act of 1920 and the Mineral 
Leasing Act’ for Acquired Lands of 1947); and saleable resources (e.g., 
send and gravel administered under the Material Disposal Act of 1947.) 


1. Authority to Control Mineral Activities 
a. Mining Activity Under the General Mining Law of 1872 


The 1872 law has authoritatively been interpreted to extend "an 
express invitation to all qualified persons to explore the lands of the 
United States for valuable mineral deposits, and [to] grant the success- 
ful prospector the right to mine the minerals so found, and to obtain a 
patent ."171/ Prospectors are regarded as licensees (not trespassers), 
the right of access is assumed (in the absence of statute a "prospecting 
permit" is unnecessary), and a good faith prospector's occupancy of pub-~ 
lic domain is protected even prior to his discovery of minerals .172/ 


Most National Forests are public domain lands and in the absence 
of specific withdrawals are subject to the location of claims under the 
General Mining Law of 1872. Some areas within National Forests have 
been closed to mineral location by statute 173/ or by executive action 
pursuant to statute. Generally speaking, however, "the legal right of a 
prospector to locate a mining claim within the boundaries of a National 
Forest is substantially the same as is his legal right to locate a claim 
elsewhere on the public domain."174/ This is not true, however, with 
respect to National Forests located on "acquired lands" where prospecting 
permits can be, and are, required.175/ 


The foregoing has been taken to mean that prospectors can enter 
National Forest public domain lands without permits 176/ and locate claims 
without even notifying Service personnel. In fact, there are no Regula- 
tions respecting mining on Forest lands under the 1872 Act. It is possible 
that Regulations could be imposed under the Organic Act,177/ which vests 
rulemaking power in the Secretary of Agriculture. Such Regulations, of 
course, could not exclude prospecting or mining entirely (except pursuant 
to withdrawal) given the provision in the Organic Act: 
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"Nor shall anything herein prohibit any person from entering 
upon such national forests for all proper and lawful purposes, 
including that of prospecting, locating, and developing the 
mineral resources thereof." 178/ 


Nevertheless, the general authority granted the Secretary to administer 
the National Forests, 179/ coupled with the statutory sentence following 
the statutory passage excerpted immediately above ("Such persons must 
comply with rules and regulations covering such national forests." 180/, 
would seem ample to justify Regulations requiring notice of entry and 
the like, including, perhaps, various environmental protection measures. 


Conflicts with significant environmental consequences can arise 
between a mining operator and the Forest Service with respect to posses- 
sion and use of the surface of mining locations, the treatment of surface 
resources (e.g., trees), and reclamation. Prior to 1955, it was estab- 
lished by case law that the owner of an unpatented mining claim had the 
exclusive right of possession and enjoyment of the surface, but only for 
uses incident to mining operations. 181/ This status is continued, but 
now clearly stated in statute, for claims located after 1955 by the Mul- 
tiple Surface Use Act of 1955. 182/ In addition, the Act makes clear 
provision limiting the rights of locatorsain surface resources -- they 
may only be used for mining purposes. The United States retains the 
right to manage and dispose of vegetative resources prior to patent. 

The Act, however, requires an elaborate procedure to be followed in es- 
tablishing the precise rights of the United States, 183/ and this can 
frustrate effective environmental management. It is reported by officials 
in the California Regional Office, for instance, that a claimant who raises 
objection to surface management is generally successful in curtailing such 
"interference" by the Forest Service. Attempts at persuasive argument by 
the Forest Service are rarely effective in dissuading a claimant to allow 
such control over the surface of his claim, as he usually has a financial 
stake in the use of surface resources as well. 


In theory, the most effective Forest Service tool in controlling 
resource abuse on mining claims is proof of the invalidity of the claim; 
if the claim is shown invalid, the claimant is treated as a trespasser 
who must abandon the claim and pay damages for any impairment of the re- 
sources thereon. The problem however, is that the Department of Justice 
must pursue this action in Federal Court, and, due to problems of staffing 
and priorities within that Department, such suits are rarely pursued to 
completion, if undertaken at all. 


Use of administrative procedures to the same ends is also difficult. 
The Forest Service may pursue a remedy before a hearing conducted by a 
Federal Commissioner. A resolution favorable to the Forest Service is 
doubtful, however, since many Commissioners appear to be quite uncertain 
of their powers to deal with mining claim controversies. 
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A recent Federal case construing the Multiple Surface Use Act of 
1955 may give the Forest Service more control over misuse of resources 
on mining claims. In United States v. Nogueria 184/ the court held that 
it had jurisdiction to resolve a Forest Service ejectment action against 
an alleged claimant-trespasser prior to an administrative determination 
of the validity of the mining claim by the Department of Iiiterior. The 
court held that it may determine whether a claim was made in good faith 
or was made to acquire title for non-mintng purposes and further it may 
prohibit occupation for other than mining puryvoses even if the claim was 
made in good faith. The case appears to give the Forest Sa@rvice consid- 
erably more leverage in negotiating with locators ae ane environ- 
mentally sound management of surface resources. 


Forest Service problems with respect to activities under the General 
Mining Law are best capsulated by the following quotations from a speech 
delivered by the Chief of the Forest Service to the American Mining Cong- 
ress in 1969:185 / 


We do think the mining laws of 1872 should be changed to bring 
them into line with modern conditions. We have noted that our 
position, independently arrived at, does rather closely parallel 
the position developed by your industry. There are of course 
some differences. 


In our recommendations last Janaury to the Ptihlic Land Law Re- 
view Commission, we proposed a system of exploration and develop- 
ment on public lands which will permit enough control by Govern- 
ment to: 

-- Prevent pollution, control erosion, and provide for recla- 

mation and restoration of mined-out land, and 

-- Provide a program more in harmony with the proper manage- 

ment of the renewable: surface resouces. 


Some of our specific recommendations were: 


Te Land use permits for the operation of mechanized excavating 
or construction equipment should be required where there is occu- 
pancy of or disturbance of the surface. This would include any 
residential use. 


Zn Unification of State laws concerning boundary marking, monu- 
menting and recording requirements. Specifically, we recommend 
abolishment of discovery cut requirements. Most of these cuts 
are made only to comply with State law and seldom show mineral 
exposure. They needlessly disturb the surface, often cause ero- 
sion and create hazards to man and animals. 


3 A system of exploration claims which would provide predis- 
covery protection and permit coordination with other resource 
management objectives. 
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Such provisions should include: 


a. Location by legal subdivision. 

b. Maximum area in a single mining district of 5,120 acres. 

c. Five-year primary life of claim which would be extended 
if the locator is actively engaged in developing. Claim 
could be voluntarily relinquished at any time. 

d. Recording of claim location and annual assessment work 
with appropriate land managing agency. 

e., No surface disturbances (road building, excavation, dril- 
ling, construction, etc.) would be allowed without first 
obtaining a permit from the land management agency. 


4, Mining claims would be located only after mineral discovery 
on the exploration claim. 


a. Claim to be 40-acres in size with no distinction between 
lode or placer claim. 

b. No limit to number of claims as long as each 40 acres is 
supported by discovery. 

c. Recording with land management agency. 


2s Assessment work requirements should be increased to a realis- 
tic amount of expenditure (perhaps $1,00¢ on each 40-acre claim). 
Credit for assessment work to be given to only that part in con- 
nection with actual development of the mineral resource. Affida- 
vits of assessment work would be filed annually with the land man- 
aging agency. 


6. In line with a basic need to separate surface resources and 
other surface use values from mineral values, consideration should 
be given to allowing only'the mineral estate to be patented. In 
connection with the patent, the claimant would be granted the right 
to occupy the surface needed for the mining operation. Addition- 
ally, the holder of a mineral patent would have the option of pur- 
chasing, at fair market value, and with the consent of agency 
having jurisdiction, land within the mineral patent area actually 
needed for mining and processing operations. The surface resources 
not needed for the mining operation would continue to be managed 
pursuant to the provisions of Section 4 of Public Law 84-167. 


Vs In providing for the needs of modern plant and waste disposal 
facilities, the present Millsite Act should be repealed and in its 
stead: 


a. The holder of a mineral patent would be allowed, subject 
to consent of the agency having jurisdiction, to exercise 
the option of purchasing, at fair market value, land within 
or in the proximity of the mineral patent area for processing 
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plant sites. Applications for these sites, as well as 
those for mining sites, would include justification that 
meets the minimum standards prescribed by the Federal 
land managing agency for such need. (It has also been 
suggested that these lands revert to the United States 
after the mine is worked out.) 


b. Areas for waste dumps, tailings ponds, water supply, 
etc., may be used under permit from the land managing 
agency in addition to land purchased for mine and pro- 
cessing plant sites. Cooperative planning for these 
sites would meet industry needs and promote optimum 
land management practices. When no longer needed and 
properly restored, these areas would then be returned 
to Federal management for other public purposes. 


8. Statutory definition of abandoned mining claims. It is 
suggested that failure to do assessment work and record it for 
three consecutive years would constitute conclusive evidence of 
abandonment. 


Sly Provision for reasonable penalties for abuse or noncompliance 
with the mining laws. Perhaps standard, mandatory penalties would 
be the most equitable. 


10. We suggest that gem stones and other lapidary materials be 
removed from location and entry under the mining laws. Disposal 
authority should be placed with the agency having jurisdictéon 

of the land, without differentiation between public domain lands 
or acquired lands. You will recall that petrified wood was placed 
under the purview of the Materials Act of 1962. 


11. Common varieties should be defined by Act of Congress as to 
what is or is not a common variety mineral material and their dis- 
posal authorized under a prospecting permit and preference right 
leasing system. 


We believe that these changes would not impose an onerous burden 
on the mining industry. To the contrary, they would assist in 
compatible multiple use management. Benefits would accrue to 
both the private and public interest by adding to the economy 
without sacrificing environmental quality. 


b. _Leaseable Resources 


The Forest Service has considerably more authority to control 
environmental hazards produced by operations pursuant to mineral leases. 
It has "primary jurisdiction" with respect to leases for phosphate, potas- 
sium, sodium, and sulphur on "acquired lands" and may make recommendations 
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to BLM with respect to other leaseable resources. 186 / The BLM normally 
follows Forest Service recommendations, so the difference does not appear 
crucial. 187/ Opportunities for control exist in the issuance of pros- 
pecting permits and the imposition of conditions in the lease documents. 


c. Saleable Resources > 


Common varieties of sand, gravel, etc., not subject to location 
under the mining laws, or leasing under the mineral leasing laws, are sub- 
ject to disposition under the Material Disposal Act of 1947, 188 / The 
Forest Service is authorized to administer the disposition system for 
National Forest lands, 189/ and appears to possess adequate authority to 
condition such dispositions in order to protect environmental qualities. 
Under Forest Service Manual provision, 190/ for instance, "[pJermits and 
leases require provisions for reasonable erosion control, rehabilitation 
of the surface, and revegetation. Disposal is not to be made if adequate 
measures cannot be accomplished to prevent erosion or stream pollution or 
if satisfactory arrangements cannot be made for rehabilitation and resto- 
ration. The value of the materials must be sufficient to enable the oper- 
ator to protect public land against unnecessary damage. If a choice of de- 
posits exists, exploitation is to be directed to those where damage can be 
most readily controlled or minimized." 191/ 


2. Planning and Management 


The Forest Service planning apparatus does not treat mining as it does 
resource and use activities that it initiates or for which it sees itself 
managing the National Forests (i.e., timber, wildlife, water, recreation 
and grazing). Mineral exploitation is to be allowed consistent with sta- 
tute; but it certainly is not to be stimulated and encouraged. 192 / Pri- 
marily, the Forest Service concern is to minimize the environmental harms 
and resource and use conflicts created by it. Thus, to our knowledge, no 
mineral management plans are prepared and Regional Multiple Use Management 
Guides rarely, if ever, include management directions for zones indicating 
that mineral exploitation is an activity to be stimulated. Nevertheless, 
the Forest Service realizes that mineral activities will occur on National 
Forest lands and the Forest Service Manual 193/ contains management direc- 
tives concerning these activities. Fi 
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FSM 2801 declares as an overall objective the integration of the 
development and use of mineral resources with the use and conservation 
of all other forest resources to the fullest extent possible under the 
laws governing mineral disposals. Though the meaning of this policy 
is quite broad, it seems to compoit with the notions of multiple use 
management. FSM 2802 provides three basic policy directions: (1) co- 
operation with the Bureau of Land Management in administering the min- 
ing laws as they relate to Forest Service lands; (2) protection of in- 
terests of the United States by vigorous enforcement of responsibili+s 
ties under the mining laws; and (3) careful ccnsideration of the harms 
and benefits involved in determining the publi: interest under any per- 
mit application or disposal for which the Service is responsible. 


Activities carried out under the general mining laws can cause 
serious environmental problems for the Forest Service because its au- 
thority to control such activities is relatively minimal. These pro- 
blems were addressed above. 


The Forest Service has more opportunity to affect activities 
involving leaseables and saleables. While the Forest Service cannot 
prevent mineral leasing on public domain lands under its jurisdiction, 
except for those lands formally withdrawn from all mining activity, it 
can and does make recommendations to the Bureau of Land Management, as 
indicated above. 


The Forest Service handles lease and permit applications as fol- 
lows: An applicetion for a permit or lease is forwarded to the Forest 
Supervisor who makes an impact analysis. Upon this analysis will hinge 
recommended ‘permission (with or without stipulations as deemed required 
for the protection of forest resources) or denial. The factors consid- 
ered in the impact analysis are given in the Manual. 1 They include 
short-range environmental considerations, such as the likelihood of 
scarring erosion, pollution, surface disturbance, restoration and re- 
habilitation, as well as long-range considerations, such as the ultimate 
impact anticipated on future land-use plans for the area. All resource 
and use values are to be considered. The Manual provides: 


There will normally be no objection to mining which can be 
carried on in condjunction with other land uses and with a 
minimum of damage to resources. 195/ 


It also states that there is ordinarily to be no objection to pros- 
pecting or mining "where the mineral values are known to exceed other 
values" or where the minerals are needed for defense purposes. In these 
cases, resource values are to be protected as well as possible. Impor- 
tantly, it also provides that "[s]trip mining, rim cutting or any simi- 

lar form of mining that destroys the surface or removes the topsoil will 

be approved only if the impact analysis shows it is in the public interest 
and in accord with the Forest Service strip mining policy (FSM 28h0)." 196/ 
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"The standard Stipulation for Lands Under the Jurisdiction of 
the Department of Agriculture is a part of every permit and lease."197/ 
According to the Forest Service, this stipulation provides protection 
for most normal National Forest and other land-use and management pro- 
blems." 198/ It is quite broad, however, and does not deal very di- 
rectly with environmental concerns except to state: 


"(3) In the location, design, construction and maintenance of 
all authorized works, buildings, plants... or other structures 
or clearance, the lessee or permittee shall do all things rea- 
sonably necessary to prevent or reduce to the fullest extent 
scarring and erosion of the lands, pollution of the water re- 
sources and any damage to the watershed. Where construction, 
operation, or maintenance of any of the facilities on or con- 
nected with this lease or permit causes damage to the water- 
shed or pollution of the water resources, the lessee or per- 
mittee agrees to repair such damage and to take such correc- 
tive measures to prevent further pollution or damage to the 
watershed as are deemed necessary by the authorized represen- 
tative of the Secretary of Agriculture.” 


This Stipulation, apparently, is supplemented in some Regions. We 
have examined, for instance, a standard supplement used by the Forest 
Service in Wyoming that requires a "Lessee Surface Management Opera- 
ting Plan" to be submitted at least two weeks prior to any clearing, 
construction or operations that reflects "reasonable requirements 
needed to prevent soil erosion, water pollution, and unnecessary dam- 
ages to the surface vegetation and other resources of the United States 
and ... provide[s] for the restoration of the land! surface and vege- 
tation." 199 / The supplement further states a long list of specific 
requirements relating to these protections that can be imposed by the 
Forest Supervisor. 200/ 


Undertakings in the lease are covered by a bond required by BLM. 
In addition, a special bond, to be filed with the Forest Service, may 
be required. 201 / 


3. Conclusions 


The Forest Service lacks adequate authority to control activities 
under the General Mining Laws; a general system of leasing would be 
preferable. Its authority, de jure and de facto, to minimize environ- 
mental harms in the cases of leaseables and saleables is adequate once 
it is accepted that mineral exploitation is generally to be allowed. 

The bias of the mineral laws towards privately-initiated discovery and 
recovery lessens the pressure for Forest Service advance planning and 
analysis. Minerals are where you find them. Regional Guides and Dis- 
trict Plans, of course, could better anticipate and deal with environ- 
mental conflicts posed by mining if deep inventories were made in advance. 
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But this‘is very costly. The management system for leaseables and sale- 
ables seems to provide an adequate framework for reducing environmental 
hazards; again, however, as in the case of other resources, manpower 

and funding to review and supervise private planning and operations, 

and to prepare sophisticated lease conditions designed for each par- 


ticular undertaking, are the keys. It is doubtful that present levels 
are adequate. 


ug 
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I. Environmental Data in the *orest Service 


Competent planning and management impose heavy demands for 
information that is complete, timely, valid, relevant, appropriate in 
scale, and capable of interpretation by skilled professionals. Forest 
Service objectives such as "avoid disturbing natural features, avoid 
unstable soil and rock, give consideration to wildlife, scenic and 
other values"; all such objectives presume that somewhere there is or 
can be gathered the necessary mapped and detailed descriptive informa- 
tion. This is, at best, a questionable assumption. 


National and Regional objectives and policy are formulated without 
regard for broad, regional environmental data. The objectives are state- 
ments of general concern and apparently are not based on regional environ- 
mental studies, cost/benefit calculations, or systematic consideration 
of priorities in environmental management. Decisions about relative 
expenditures for water pollution abatement, soil stabilization, habitat 
restoration, careful pre-planning of timber sales, and other environment- 
improving measures are planned (as covered earlier), but not on the basis 
of any regional environmental analysis which would help set priorities 
and weigh relative benefits of environmental programs. The Forest Service 
cannot be faulted for making decisions without all this information at 
hand, for there are no such systems presently available. One might 
expect, however, that land management agencies, including the Forest 
Service, would take leadership in regional environmental studies. The 
point, however, is that broad National and Regional objectives are not 
backed up with comparably broad assessments of environmental conditions, 
though there are nationwide and regional studies and plans on commodity 
topics such as timber supply and outdoor recreation. 


At the next lower level of planning, Multiple-Use Coordinating 
Requirements presume the existence of detailed knowledge of the inter- 
relationships in resource development; timber vs. wildlife; wildlife vs. 
recreation; recreation vs. road development; road development vs. water- 
shed protection; and so on. The Manual and Handbooks are virtually an 
encyclopedia of assumptions, decision rules, and helpful suggestions as 
to the nature of these interrelationships. Again, however, there is 
little evidence of a comprehensive, formal program of environmental 
assessment to buttress the coordination process. In part, the present 
system rests mainly on the Multiple Use Guides, the training of per- 
sonnel and their currency in the literature, (e.g., being able to find 
and use the right Journal of Forestry article on logging and water- 
shed impacts), and, even more importantly, on team staff work to bring 
a range of expertise to bear on any problem. This procedure has the 
advantage of making the best use of professional judgment in the face 
of a shortage of scientific information. Given the pace of planning, 
however, coordination may, in some cases, involve only a brief field 
trip (by, for instance, a "wildlife specialist" to a planned road 
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layout) or, in some cases, merely consulting rough maps and land use 
plans, or assuming that certain general precautions in the plan have 
certain meaning. In some other cases, months of staff work may be 
involved, especially where a major project is being undertaken. 


For example, the Dos Rios Reservoir Impact Survey Report 202: / 
while mainly concerned with land use and activity adjustments, indicates 
the type of environmental data commonly considered: 


"Introduction 


"Dos Rios Reservoir, with 40 thousand surface acres and 7.6 
million acre feet of storage, will provide significant flood control, 
recreational, and export water benefits. This report will deal only 
with the reservoir. Water routing impacts will comprise a separate 
study to be made at a later date. 


"Typical of many large water developments in the north coastal 
area, Dos Rios Reservoir will be primarily outside the National Forest, 
but by its large size and character will cause significant impacts on 
the adjacent Forest land. Briefly, these impacts are expected to in- 
clude: increased recreational use of nearby Forest lands, changes in 
grazing uses, lengthened forest products haul distances, increased 
stress on good watershed and landscape management, shifts from anadro- 
mous to landlocked fishery and possible big game-domestic stock forage 
conflicts, and an accelerated trend to subdivision of private lands for 
recreational occupancy. In the fields of Forest administration and 
protection we anticipate: adjustments in the Forest transportation 
system, replacement of two important administrative facilities, in- 
creased fire protection needs, and possible extensions of the National 
Forest boundary for more efficient post-project wild land management. 


"The Service is cooperating in study efforts with the Corps of 
Engineers, California Department of Water Resources, State and Federal 
Recreation, fish and wildlife, fire protection, and land management 
agencies, and the Bureau of Public Roads. '203/ 


After considering project data on water storage, etc., and 
land ownerships affected, the survey discusses the physical environ- 


mental characteristics of the area, the section on which is quoted 
here in its entirety: 


"Physical Characteristics of Area 


"Project Area and Immediate Vicinity 


“The Dos Rios Reservoir project area will include both the gentle 
topography of Round Valley and some of the narrow, steep walled canyon 


$1 


III-76 


of the Middle Eel. Geologically it is typical of the unstable North 
Coastal range of California. The Middle Eel basin is underlain chiefly 
by rock of the Franciscan assemblage. Graywacke sandstone and lesser 
amounts of shale, greenstone, chert, schist, conglomerate and serpen- 
tine are the dominant rock types. Landslides are a pronounced charac- 
teristic of the drainage and include both the slump or debris flow 
type, some of which are massive, and a shallow persistent earth flow 
occurrence particularly noticeable on grass-covered slopes. The Dos 
Rios damsite appears to be an exception to this generally unstable 
topography and it appears suitable for development of a very large 
structure. 


"Vegetation is primarily lower elevation types, including natural 
glade areas, hardwoods with grass understory, and expanses of chaparral 
plus small pockets of coniferous timber. Soil types include the large 
expanse of Round Valley simply classified as suitable for cultivation 
(100) and almost all of which will be inundated. Other types in and 
adjacent to the reservoir are: Grass type - Los Osos (832), Grass 
and Grass Oak type - Laughlin (847), Montara est and outcroppings 
of Yorkville (752), Chaparral type - Henneke (771), and Maymen (872) 
and Timber type - Hugo (812).":204/ 


This section goes no further in interpreting these facts in 
terms of possible impact. An addendum to the section notes the possi- 
bility of the impounded water undercutting and triggering a massive 
landslide and disastrous inland “tidal” wave, but apparently the question 
is still open. It is also noteworthy that the general maps on geology, 
soil, and vegetation apparently did not stimulate the authors to ela- 
borate on potential impacts from development (for example, the Yorkville 
soil series referred to has a high erosion hazard). 


Other sections of the report consider further environmental 
questions; for example, a section on Resource Values and Coordination 
Requirements contains the following statements: 


The Dos Rios Reservoir will lie almost entirely outside 

the present National Forest boundaries, so the Forest Service 
has no suggestions about water quality standards in reservoir 
construction. However, some ten miles of proposed road re- 
location will be within the Forest. This is of considerable 
concern with regard to soil protection, as mentioned in Sec- 
tion VI of this report. If any borrow pits or spoil sites 
are requested and approved on National Forest land, complete 
restoration measures will be required. 


The Middle Eel is also one of the ‘dirtiest’ rivers in 
the North Coastal Area, carrying approximately two acre 
feet of inorganic solids per square mile of watershed 
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per year. (Compared to .71 acre feet per square mile 
on the Lake Pillsbury watershed and .2 acre feet per 
square mile on the east side Coast Range drainages. ) 


Streamflow releases for quality control are planned for 
the downstream diversion which will also supply the 
hatchery facilities below the dam site. This will be by 
a selective four level outlet works at the dam. Opera- 
tion of this outlet works needs to be in such a manner as 
to provide the best quality of water available in order to 
maintain the important river anadromous fishery and for 
other uses below the dam site. As can be seen from the 
Basin Survey, upstream remedial measures are not going 
to clean up the Middle Eel. Forty-three precent of the 
silt in the Middle Eel is from landslides and other 
natural causes. 


Though not presently planned, quality control of export 
flows should also be considered. At present, it appears 
that this export release will be yearlong via tunnel to 
the Glenn complex with the intake located in Elk Creek 
near the end of Long Doe Ridge. 


Under existing conditions, the Elk Creek sub-drainage 
is contributing the greatest concentration of suspended 
solids within the Middle Eel watershed. A tunnel intake 
well upon this arm with a single level inlet cannot help 
but harvest waters of the least desirable quality under 
winter conditions. Inclusion of a miti-level tunnel 
intake and/or an alternate location of the inlet such 

as the Thatcher arm as previously planned, could improve 
the quality of this export. This would reduce occurrence 
of turbidity damage to fishing in the Glenn complex and 
Sacramento River, such as is already a problem on the 
Russian River, caused by turbid main Eel flows through 
Potter Valley and Lake Mendocino. 205/ 


Note here that although environmental questions are "considered" 
(in line with agency objectives and coordinating requirements), there 
are insufficient data and interpretation available to weigh any of the 
consequences fully, or strongly influence decisions. 


Similarly, the section on the reservoir's impact on wildlife 
habitat states: 


Preliminary study by the fish and wildlife management 
agencies indicates a significant but presently unmeasured 
acreage of wildlife habitat will be inundated. Exact 
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numbers and species of wildlife involved have not yet 
been determined. .20¢6/ 


In discussing watershed problems, the report's most relevant 
comment is; 


The preliminary relocation of 1NO02 does not appear 
desirable from a watershed standpoint. 


As presently shown, it would extend about two miles 

up each side of the Black Butte River to a low level 
crossing, for a total distance of about six miles. A 
few years ago, the Forest considered constructing a 
low level road up the northeast side of this drainage 
but field investigation showed beyond doubt that even 
a low standard route here would cause large landslides 
and would be extremely expensivé to maintain. An 
alternate as discussed in Section VI-A is to cross 

the Black Butte River near the existing bridge location. 
This could minimize these soil losses at the same time 
as providing an acceptable location to a potentially 
important access route. Increased initial construction 
costs of this route would be offset by reduced main- 
tenance of this over the low level loop route 207. / 


This type of comparison of alternative impacts is precisely 
the kind of analysis which is desirable, yet the above statement is 
one of very few in the entire report (and other reports as well). 
It is noteworthy that the data on which to make the environmental 
evaluation was provided by the Forest Service's consideration a few 
years earlier of just such a road. Thus, the insight was a product 
of a prior field study for a small project and not of a system for 
comprehensively checking regional data (soil maps in this case) 
against the full schedule of expected developments. 


In the late stages of action planning, and in actual site 
development (as opposed to policy formation and coordination), the 
information picture changes. Here, more detailed data are gathered 
for specific sites. For example, a soil report is prepared prior 
to campground layout; the few most likely alternative lines for a 
major road are subject to detailed engineering-geological inter- 
pretation. Such work is crucial to good environmental design, but 
it is commonly done only for soils (properly a top priority), less 
often for geology, hydrology, and natural vegetation, and seldom 
for climate. In general, the data problem seems not so critical 
at the point of site development, if sufficient time, funds, and 
talent are actually brought to bear. The serious lack seems to 
occur more at the planning level, where it is no less important. 
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(An example may be found in the Recer Ridge case discussed in the 
section on Timber Management. ) 


The payoff in collection of such information depends on the 
type and training of scientist/professionals who can actually 
collect, translate, and infuse environmental considerations into 
tough decisions. On this score, the Forest service, especially 
when compared with other land management agencies, possesses a 
remarkably wide range of talent. The following list, covering the 
California Region, indicates some major job categories which are 
(or at least could be) involved in environmental impact assessment: 


California Region: Number of Personnel by Job & Grades 





GRADE 
TITLE GS| 5 Lt 
Biological Aid/Asst. 


Entomologist 


Ae 


Plant Pathologist 






Range Conservationist 


Forester 
Soil Scientist 


Wildlife Biologist 


| = . 
~ 
— 
Ww 


Landscape Architect 


Architect 


KY 


ON - ) 
Wi) el al wl wn} o we |e lw 


Engineer (Civil) 
Engineer (Mining) 
Hydrologist 


Geologist 





Cartographer 
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J. Conclus.tons 


Each of the preceding sections was followed by a conclusion. 
They can be summarized as saying that the Forest Service, generally 
speaking, possesses adequate statutory authority to control the environ- 
mental impacts of activities carried out on its lands except in the case 
of mineral prospecting, location, and exploitation under the General 
Mining Laws. The statutory authority that enables, however, rarely 
sets forth environmental standards to be met or directs the Service 
to take appropriate action to protect the environment 
in carrying out its activities, (This, of course, might be changed as 
the Council on Environmental Quality begins to implement the National 
Environmental Protection Act of 1969, as indicated in Chapter VI.) 


The Forest Service's advance planning system provides a framework 
that is capable of setting forth environmental directives, anticipating 
situations of environmental vulnerability, and providing means for 
ameliorating resource conflicts, But the Service's performance under the 
system, to the extent that performance can be measured by a study of 
directives, guides, and plans, is aneven. Advance prescriptions to 
minimize soil erosion, water pollution, and scenic degradation, for 
example, in the case of timber harvesting are much more detailed and 
sophisticated than in many other cases, for instance grazing, recreation 
and mining. Further, the Forest Service has not collected the massive 
amounts of environmental data necessary for deep analysis of the ecological 
consequences of major activities. Finally, there is very little public 
entry in the advance planning stages. Thus, conservation-oriented 
organizations can have little direct impact. ; 


The action planning and program phases of the Forest Service system 
are also capable of dealing usefully with environmental problems, Thus, 
impact studies can be usefully employed to gauge the particular threats 
posed by particular actions (e.g., timber sales, allotment management 
plans, or recreation projects); the programs themselves can be carefully 
designed to avoid or minimize these threats and, where appropriate, 
permit and contract conditions can be appended and their performance 
can be secured through bonding; finally, performance can be monitored 
through supervision and inspection, As with advance planning, weaknesses, 
generally speaking, are in carrying out these steps, not in the provision 
of them. Adequate performance requires a level of funding and personnel 
not now available. 


Part IV of these study reports sets forth policy issues and 
alternatives uncovered in the course of preparing this volume and the 
case studies (Part II). We there explore detailed ways for improving 
the statement of management criteria, the gathering of environmental 
information, the application of that information in planning and management, 
means for public participation, and systems for reviewing agency actions. 
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Many of those issues and alternatives are applicable to the Forest Service 
and should be consulted. 


Finally, mention should be made that the Forest Service is a 
relatively decentralized institution. Considerable management freedom 
is afforded to each echelon. One consequence of this is that many pro- 
visions contained in the Forest Service Manual and the Regional Guides 
are stated in general and suggestive terms rather than as detailed 
directives. Another consequence :.s that different Regions approach 
various problem areas in different detail. This makes it difficult to 
evaluate the Service's environmental systems in an overall way. 
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CHAPTER IV 


THE BUREAU OF LAND MANAGEMENT 


A. Introduction 


The Bureau of Land Management is in the Department of Interior. 
The Bureau was created in 1946, the result of the consolidation of 
the General Land Office (which aiministered the mineral leasing laws, 
public land disposal laws and the revested timber lands of western 
Oregon) and the Grazing Service, which administered the grazing dis- 
tricts established by the Taylor Grazing Act. 1/ 


The BIM manages approximately 480 million acres of public land 
under numerous statutory and regulatory authorities. These lands are 
primarily in Alaska and in the western United States and have a variety 
of resource values including minerals, timber, grazing, recreation, 
wildlife and watershed. 


"Prior to 1934 and the passage of the Taylor Grazing Act, the Depart- 
ment of Interior's primary role with respect to public lands was 
to administer the disposition of them. A variety of statutes passed 
over time authorized disposition for one or another purpose."2/ The 
Taylor Grazing Act, as amended, authorized the Secretary of the Interior 
to establish grazing districts on some eighty million acres of public 
domain land and to identify and classify lands within grazing districts 
as “more valuable or suitable" for agriculture or "for any other use 
than grazing." The Act constituted the first major delegation of dis- 
cretionary authority to the Secretary to refuse disposal by refusing 
to classify land for such purposes. Although the Act permitted the 
Department of the Interior to classify the lands on its own initiative, 
this was only occasionally done." 3/ 


The Classification and Multiple Use Act of 1964 4/ directed 
the Secretary of the Interior to develop regulations containing 
criteria to be used in determining which of the public lands should 
be disposed of and which should be retained in Federal ownership for 
multiple use management. This Act gave the Bureau of Land Management 
specific ruthority to manage its lands for multiple use pending the 
implementations of the recommendations of the Public Land Law Review 
Commission. Although there is some ambiguity as to BIM's continuing 
authority to manage for multiple use upon expiration of the Classifica- 
tion and Multiple Use Act, it would seem that the Taylor Grazing Act 
also provides authorization for such multiple use management. There- 
fore, the development of a new Bureau planning system must be viewed 
as major commitment to a permanent comprehensive multiple use manage 
ment program. 
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The recent BIM Manual release, providing guidance for minimizing 
adverse environmental impacts,5/ the California Desert Study 6/ and 
the completion of the preliminary Helena Reservoir Impact Study fi) 
indicate the BIM's present efforts to adopt a management system responsive 
to environmental concerns. By adopting procedures that require identifica- 
tion and resolution of multiple use conflicts before program implementation, 
and by providing guidance to minimize environmental impacts, the BIM is 
seeking to develop a sophisticated planning mechanism responsive to these 
ends. The extent to which this effort is successful, or even partially 
successful, will depend in large measure upon the BIM's ability to fund 
and staff the positions necessary to operate this complex system. 


Program Out look Guides ,8/ which are elements of the new Bureau 
planning system, reflect the Director's goals for the subsequent five- 
year period and the probability of their attainment. They also describe 
the budget outlook and the items for priority attention. The guide 
issued in November 1969 for fiscal years 1971 to 1975 states that 
"current national priorities indicate a continuing constrained fiscal 
and manpower position for the BIM."9/ It notes that spending restraints 
are to be imposed on new construction and manpower additions. It further 
states, however, that spending increases can be expected for "well-defined 
and packaged public land needs" and to that end, establishes, as a priority 
item, the achievement of a comprehensive planning base by 1975. This is 
defined to include a series of first generation planning documents and "the 
capacity to fully and knowledgeably participate in various interagency 
planning efforts and to submit fully justified program proposals." 10/ 
This is a clear recognition of the need to achieve quickly an adequately 
developed planning system in order to compete for federal funding. 


Another priority item is the "elimination of inadequacies in en- 
vironmental protection: special effort is to be made to bring a high 
level of environmental protection to all activities." 11/ This statement 
is not elaborated. The only specific reference is to the recent Manual 
release 12/ dealing with environmental quality. But its provisions are 
only made applicable in the Program Outlook Guide to land classifications 
activities and not to the various resource activities such as grazing 
and timber. Moreover, the current outlook for attaining that five-year 
goal by fiscal year 1975 is only noted as fair. 


This brief example is illustrative of the problem facing the BIM: 
it has wide variety of complex missions which are administered under an 
elaborate statutory framework. But it appears to have inadequate staff 
and financial resources to implement fully the goals and objectives of 
its new and complex planning system. 
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B. Overview of the Classification and Planning Systems 
Land Classification 


The Classification and Multiple Use Act of 1964 (hereafter re- 
ferredtto. as CMUA ) 13/ provides statutory authority for the BIM 
to classify its lands to determine which are to be retained for 
multiple use management and which are to be disposed of pending 
implementation of the recommendations made by the Public Land Law 
Review Commission. The CMUA lists ten components. of multiple use 
management: livestock grazing, fish and wildlife development, 
mineral production, occupancy, outdoor recreation, timber pro- 
duction, watershed protection, wilderness preservation and pre- 
servation of public values that would be lost if the land passed 
from Federal ownership. Although all of these components have 
environmental protection implications, the most open-ended and 
therefore potentially the most important component is that deal- 
ing with the preservation of public values. The Act also lists 
two purposes for disposition: the need for orderly growth and 
development of a community and chief value for residential, 
commercial, agricultural, industrial, or’ public usés or development. 


The companion Public Land Sale Act 14/ provides temporary 
authority for the sale of public lands "required TOrMG le soraermly 
srowth and development of a community or chiefly valuable" for the 
purposes enumerated in the CMUA. 


The Regulations state criteria for retention and disposal.15/ 
The BIM Manual contains additional criteria 16/ and both the men 
Regulations and the Manual state the procedures which are to be 
followed in the classification process. 


The classification process, with its initial determination to 
retain for multiple use management or to dispose of public lands, 
has had important impacts on BIM management decisions concerning 
environmental protection and preservation. Conceptually, classifi- 
cation is the first step in multiple use management. Because this 
original classification often determines the future extent and level 
of management support, it is important to recognize the criteria 
by which the BIM determines its initial classifications. Cinishd.s 
to be distinguished from petitioner-applications for classification) 


Plannving units are tentatively ‘established. Their boundaries 
enclose lands which often will be treated as a package for classifi- 
cation purposes. This delineation of planning units is called the 
Initial Analysis and has been based primarily on BIM ownership 
patterns.: The creation of planning unitsvisia tritical step: in 
the classification process, particularly because it is expected 
that wiestwotethet@landsmint Ty perl *and 1) units wir erperclassi tied 
for retention and that much of the BIM's management effort will 
be directed toward those lands. There is no detailed analysis 
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relating the planning unit typology to the criteria for retention 
and disposal contained in Regulations and Manual provisions, 
although reference is made to studies which show that problems 
of classification and planning vary in accordance with the extent 
of concentration of BIM lands. The creation of planning units 

is also critical for BIM's planning process. The BIM Manual 
section dealing with land planning,17/ stresses that a planning 
unit should be a "logical entity" for "inventory data assembly 
and interpretation which is small enough to permit rational 
comprehension by the planner." Thus it should be noted that 

the creation of these planning units, based primarily on owner- 
ship patterns and secondarily on resource considerations, have 
important impacts on both the classification and multiple use 
planning efforts of the BIM. 


Classification follows the establishment of the planning 

units. The criteria for retention and disposal are contained in 
the CMUA, in the Regulations promulgated pursuant to it and in the 
BIM Manual. General criteria stated in the Regulations are quite 
broad. They require those involved in classification decisions 

to give due consideration to ecology and to find that lands are 
physically suitable for the purposes for which they are classified 
and that their actions are consistent with local and federal pro- 
grams, policies and regulations. 


Additional, more specific, criteria are stated for determining 
whether land should be retained. The Regulations 18/ state that 
lands may be classified for retention if such classification, in 
addition to achieving any of the purposes listed in the CMUA, 
will assist in effective and economical administration of the 
public lands. The Regulations also expand the meaning of "pre- 
servation of public values." As noted above, this criterion is 
open- ended and is capable of being utilized to justify retention 
classification for lands which have unique or special public 
values, including environmental ones. The Regulations 19/ 
recognize such values as: "protecting or enhancing federal 
programs by such means as provision of buffer zones, control 
of access, maintenance of water supplies, reduction and prevention 
of water pollution; managing public lands for multiple use manage- 
ment where such management could not be achieved if the lands were 
in private ownership; retaining lands which contain scientific, 
scenic, historic, or wilderness values which would be lost to the 
general public if they were transferred out of federal ownership; 
and retaining lands whose transfer would be inconsistent with 
national objectives for the.preservation of natural beauty of 
the country and the proper utilization of open space." 


The effect of these various criteria is to establish a nuwnber 
of objectives, any one of which could support an administrative 
determination to retain subject land. Because of the breadth of 
the language used in establishing these criteria, the BIM can 
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adequately protect environmental values when determining land 
classifications and can preserve more unique environmental 
values which would otherwise be lost if more narrow standards 
were employed. The result is a classification procedure in 
which the BIM can identify environmental values and can classify 
such lands for retention in public ownership if it so wishes. 


The Regulations also provide disposal classification criteria. 
These include lands needed for urban or suburban purposes, lands 
valuable for public purposes and lands valuable for residential, 
commercial, agricultural or industrial purposes. Lands may be 
classified for sale pursuant to the Public Land Sale Act as 
bring required for the growth of a community if adequate zcning 
regulations are in effect and adequate local governmental com- 
prehensive plans have been adopted. Additionally, lands may be 
classified for sale pursuant to the Public Land Sale Act if 
adequate zoning regulations are in effect and if, where needed 
for urban or suburban development, adequate local governmental 
comprehensive plans have been adopted. These criteria are broad 
but do give the BIM power to choose the means of disposal. 


Finally, the words adequate zoning and adequate comprehensive 
plan are vague and, as contained in the Regulations, represent a 
questionable expansion of the provisions of the Public Land Sale 
Act .20/ However, a recent BIM Manual release provides some clari- 
fication by establishing procedures and guidelines to evaluate 
local zoning and comprehensive plans according to whether disposals 
are to be made within areas of influence of growing communities. 
Areas of influence are definedas: (1) “the lands surrounding the 
growing community;" (2) "off-route leisure-time and other public 
use areas for the growing community;" (3) lands along the. routes 
of travel from and to the growing community." These provisions, 
together with those contained in the environmental quality section 
of the BIM, provide policy guidance and analytical aids for local 
officials in evaluating disposal applications. They provide criteria 
to protect environmental values. 


There have been two major problems inherent in the BIM land 
classification process which have imperiled proper identification 
and recognition of environmental values. The first has been the lack of 
adequate date available for use in formulating classifications. Unit 
Resource Analyses, the basic data inventory element of the new BIM 
planning system have been, for the most part, incomplete when many 
classification actions have been undertaken. 


The second problem has been that the classification effort neces- 
arily has had to precede vigorous planning activities on most BIM 
lands. This has resulted, insofar as management planning is con- 
cerned, with BIM having to decide what lands are to be kept before 
deciding, by use of the new and sophisticated planning system, what 
activities are to be carried on. This accounts in large part for the 
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fact, as noted above, that most of the initial efforts have 
been directed to well-blocked lands and relatively little 
attention has been given to lands which because of location 

or resource character present more difficult classification 
evaluation problems. The only point to be made here is that 
environmentally important lands might well have been missed 
because attention, almost by necessity, has had to be directed 
towards well-blocked lands. 


Even after land has been classified for retention under a Bureau 
initiated motion, disposal applications can be filed by private or 
governmental bodies seeking disposal under one of the many public 
land disposal laws. The Bureau, however, can restrict and regulate 
these applications by segregating retained lands from certain forms 
of settlement, location, sale, selection, entry, lease or other 
forms of disposal. The segregation effect of each classification 
is stated in the classification notice or decision. Segregation 
can be based on environmental reasons. 


The Code of Federal Regulations and the BIM Manual contain 
criteria to guide the determination of segregative effects. Segre- 
gative power is a potentially important device by which the BIM 
can both preserve the integrity of its retention classification 
system and eliminate future management problems by prohibiting 
certain forms of disposal applications. The Code of Federal 
Regulations 21/ contains the following specific criteria to be 
used in guiding segregative effects of retention classifications: 


"public lands classified for retention will be segregated 
from those forms of disposal which, if the lands remained 
open thereto, could: interfere with the management of the 
lands under principles of multiple use and sustained yield; 
impair or prevent, to an appreciable extent, realization of 
public values in the lands; impair or prevent, to an appre- 
ciable extent, realization of the objectives of retention 
and management set forth in 43 CFR 2410; lands shall not 

be closed to mineral location unless the non-mineral uses 
would be inconsistent with and of greater importance to 
the public interest than the continued search for deposits 
of valuable minerals." 


The BIM Manual 22/ provides further guidance by suggesting that 
lands should be segregated from types of uses for which the lands 
are clearly not adapted, from types of uses for which the lands 

are adaptable but which must be barred because other uses are 

known to be superior, and from types of uses for which lands are 
adaptable but which must be barred because of other programs. 

These guidelines seek to reduce program conflicts by eliminating 
incompatible disposal applications on lands whose resource character 
is of a different or higher quality. They seek to insure the in- 
tegrity of the BIM's management effort by preventing inconsistent 
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or repetitive disposal applications and are important in giving 
the BIM a means by which to avoid disposal applications which 
would jeopardize resource and environmental values. 


Planning for Management oi Retained Lands 


After having determined which lands are to be retained in 
federal ownership, the BIM must then plan for their multiple use 
management. The Agency is in the midst of refining and implement- 
ing a totally new planning system. The objective of the system 
is "to permit informed and objective multiple use decisions through 
identification and reconciliation of conflicting land and resource 
uses in advance of on-the-ground action, with comparable information 
available for all resources."23/ By providing reliable resource 
data and comprehensive policy guidance to local Bureau officials, 
it is anticipated that both long-range objectives and coordinated 
short-term land use plans can be developed which will maximize 
both resource protection and production. The new planning system 
seeks, therefore, to coordinate multi-function uses and to provide 
a basis for rational consideration of alternative choices. 


The key element in the Planning System is the Management Frame- 
work Plan (MFP). As shall be seen, the MFP performs many of the same 
functions as the Forest Service's District Multiple Use Management 
Plan. The MFP is prepared for planning units (identified, at least 
initially, in the classification process) within Districts. It re- 
commends the resource activities (called "program activities") which 
should be carried on in the spatial areas within the planning unit. 
The MFP is primarily a coordinating vehicle, setting forth limits for 
the various program activities and taking into consideration major 
potential resource use conflicts. Its function is to minimize con- 
flicts between the resource uses by guiding and constraining the 
individual Program Activity Plans. The Program Activity Plans are 
prepared for each individual Program Activity (e.g., timber, re- 
creation, wildlife, minerals, etc.) and are prepared in accordance 
with each Program Activity's priorities, and other guidance. (These 
plans are analagous to the functional management plans used in the 
Forest Service.) 


There are three essential steps in developing the MFP. First, 
program activity recommendations are developed, based on the capa~ 
bilities and opportunities projected in the Unit Resource Analysis. 
These recommendations are for optimum use of the public lands within 
the planning unit without adjustments for other program activity 
needs or guidelines. Second, all overlaps and conflicts among 
resource program activity recommendations are to be reconciled 
and/or coordinated. The result is a set of multiple use recommenda- 
tions (with alternatives, if any) which are based on applicable 
guidance and supporting analysis. Program activity actions needed 
to support the multiple use recommendations are then set forth. 
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Third, the District Manager must then decide which recommendations 
or alternatives he will adopt and to what extent. The District 
Manager's decisions are analagous to the management decisions in 
the Forest Services' District Plan. 


Further elaboration of these steps is necessary in order to 
understand the importance of these recommendations to the issues 
of environmental protection. The Resource Program Activity Recom- 
mendations (Step One) show the optimal use and/or development of 
the unit lands for that program activity. In preparing these re- 
commendations, consideration is to be given to the resource capa- 
bility, condition, and current use. This information will have — 
been supplied by the Unit Resource Analysis, which is to provide 
an analysis of the capability and opportunity for development for 
the resource. The data gathered must be sufficient to identify 
overlaps, conflicts and coordination problems. Consideration is 
also to be given to specific policy guidelines or limitations as 
set forth in the guidance components of the new Planning System, 
to interagency constraints or commitments, and to coordination 
with adjacent planning units. These activity recommendations, 
therefore, are intended to give consideration to conservation and 
protection of the resource and its surrounding environment. 





Multiple Use and Support Recommendations (Step Two) are to 
resolve resource conflicts eah/ and coordinate resource overlaps 
which do not conflict. These recommendations are essentially the 
activity recommendations as modified as necessary to reconcile 
major conflicts and overlap. District managers are given policy 
guidance for considering overlaps and conflicts.25/ This guidance, 
called Land Use Decision Criteria, is to assist the District 
Manager in choosing from among alternatives and competing uses. 
To some extent, this guidance is similar to the management direc- 
tions contained in the Forest Services' Regional Multiple Use 
Management Guides. His choice is essentially a judgment matter 
and the guidance is put forth as guidelines. Stress is laid on 
proper and complete identification and discussion of alternatives 

and on weighing the advantages and disadvantages of these alterna- 
tives in relation to the Bureau's objectives. 


The Manual presents the following series of questions concerning 
environment to be considered when evaluating advantages and dis — 
advantages of alternative uses: first, which alternatives will best 
contribute to a quality environment? Second, which alternative will 
best contribute to a balanced and productive ecology? Stress is laid 
on considering whether all foreseeable ecological implications have 
been anticipated. Third, which alternative will best protect the 
lands and resources from avoidable abuse and/or deterioration? 
Fourth, which alternative will best meet some defined need of the 
people, present and future, for the lands or their resources? These 
questions are illustrative and are neither binding nor required. 
They do, however, indicate the concern and attempt of the planning 
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system to insure proper environmental protection. It must be 
questioned, however, whether the resource inventory data is 
sufficient to indicate such problems or to suggest possible 
improvements, and whether, in any event, they can be investiga- 
ted and considered with care given the Bureau's severe budgetary 
and manpower constraints. 


It is important to note that the geographic area used in 
developing the program activity plans can be different from the 
area demarked in planning units. As noted above, the delineation 
of planning units was often based primarily on ownership patterns, 
and not on special or particular geographical areas. The Unit Re- 
source Analysis, the primary source of basic resource data and 
information, is supposed to be based on existing resource inven- 
tories which are prepared for natural areas, (e.g., watersheds, 
timber stands, wildlife migration routes, etc.). Clearly, there 
is a potential for overlap and omission here inasmuch as these 
natural units do not coincide with delineation of planning units. 
Recommendations in the MFP for each resource program activity 
are shown for the same type of geographic areas (such as Timber 
Protection Areas and Potential Mineral Extraction Areas)26/ used 
to show capabilities in the Unit Resource Analysis and therefore 


do not necessarily coincide with the Planning Unit. This potential 


conflict could be significant unless MFP's are coordinated to in- 
sure that proper treatment is given to these resource areas. 


Environmental Protection Directives 


Finally, it is important to mention that in developing 
Program Activity Recommendations (Step One), consideration is 
to be given to the specific policy guidelines contained in the 
Program Standards 2t/ set forth in the BIM Manual. One set of 
Standards to be applied Bureau-wide is titled Environment Protec- 
tion and Enhancement.28/ This section states that all Bureau 
activities are to be concerned with preservation and enhancement 
of open space, natural beauty, rare and endangered ecosystems and 
ecological harmony, and prevention of air pollution, water pollu- 
tion, land pollution by solid wastes and destruction and damage 
by wildfire. 


The section goes on to prescribe the following: First, all 
land use and program decisions must be consistent with Federal 
or State air and water quality standards and public health and 
safety standards affecting solid waste disposal and noise abate- 
ment; second, open space, natural beauty and ecological values 
and potentials are to be fully considered in all land use and 
program decisions. If these values can be preserved or enhanced, 
at no cost, through careful design and execution of Bureau Pro~ 
grams, they are to be so preserved. If such preservation causes 
loss of other resource values or increased program costs, the 
long-range cost is to be compared to the long-range results. 
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(No criteria, however, are given for evaluating this comparison. ) 
Great weight is to be given to preservation of a wholesome en- 
vironment for future generations. 


a 


Although the standards referred to are vague, and their method 
of implementation unclear, they do provide a starting point from 
which to develop a program of environmental protection which then 
can be incorporated into all of the resource programs. A recent 
Manual provision, 29/ in fact, further supplements these provi- 
sions and considerations. 


The new Manual section seeks to insure that BIM officials 
give adequate consideration to environmental quality and natural 
beauty when making decisions involving land tenure adjustments, 
public uses, and developmental activities. The guidelines and 
procedures are to be followed in taking responsive actions (e.g., 
on a petition for a right-of-way) as well as Bureau-initiated ones. 
These recognize that preservation and enhancement of environmental 
quality does not require a major new program, but rather that detri- 
mental operations and actions be eliminated or lessened. The sec- 
tion states that environmental quality is affected by (1) develop- 
ment, in which man's activities alter the physical and biological 
environment to fit his needs, and (2) by waste disposal, in which 
by-products are released to the land, water and atmosphere. 


In evaluating proposed uses on lands retained in Federal 
ownership, the guidelines require that consideration be given 
to the capabilities of the site and the impacts the use will have 
on the site. Degradation of environmental qualities are to be 
considered as a cost when evaluating alternative resource uses. 
The decision-making pattern here is similar to that provided in 
the new National Environmental Policy Act. Some criteria for 
evaluating these uses are stated: unique landscape features are 
to be protected; natural vistas are to be retained, complimented 
and reinforced whenever possible (a negative example would be 
telephone lines projecting into a nearby scenic feature); 
natural drainage channels are not to be interrupted or constricted; 
development in areas of unstable or unsuitable soils, floodplains 
or areas of limited physical capability are to be discouraged. 


The guidelines distinguish between essential development in 
areas of high potential resource damage and non-essential develop- 
ment. Where development is considered essential, special analyses 
are to be done to minimize the damage. Areas of intense use are 
to be protected from deterioration to preserve existing environ- 
mental quality; proposed uses that interfere or detract from re- 
source values are to be minimized. Examples of conflicts to be 
avoided are: Communication or transmission lines encoraching and 
detracting from areas of scenic or recreational value, borrow pits 
or community dump sites within plain view of a major transporta-~ 
tion route, strips or series of advertising displays which oonsti- 
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tute a safety hazard or detract from scenic quality, a road 
constructed adjacent to a stream, removing streamside cover 
and creating siltation in the stream. 


Stipulations are to be included.in licenses, permits and 
leases to prevent deterioration of resource values during con- 
struction and operation of facilities. Construction techniques 
which protect resource values are to be encouraged. Examples 
given by the Manual include: architectural design and materials 
are to be compatible with the natural surroundings; underground 
installation of communication and smaller transmission lines is 
to be encouraged; and use of vegetative and topagraphic features 
should screen uses which detract from the natural beauty of the 
landscape. | 


Areas which have been subjected to past misuse are to be 
identified and restored if feasible. The Manual states that in 
many instances the BIM lacks the authority and/or administrative 
capability to remedy these problems, but that through public re- 
lations and education, enhancement of environmental quality is 
to be achieved. The Manual also stresses the importance of 
comprehensive planning to provide the Bureau with adequate infor- 
mation prior to use and location decisions by other agencies, 
private companies or individuals in order to avoid or minimize 
environmental quality problems. 


The Manual stresses, that careful design and execution of 
Bureau programs and permitted uses should be achieved to prevent 
Jand, air and water pollution problems in the future. It recog- 
nizes, however, that more difficult problems arise when trying 
to abate existing pollution. "Deteriorated environmental 
qualities will be abated when the cost of correcting the situa- 
tion does not exceed the value of the environmental qualities 
lost."30/ Such comparisons of pollution costs and actual costs 
of corrective measures is recognized as being subjective. 


Manual provisions require that consideration be given to state 
and local planning and zoning in evaluating applications for trans- 
fers of land from Federal ownership. The Manual also contains pro- 
cedures to evaluate those efforts.31/ Moreover, executive order 32, 
requires evaluation of flood hazard potential in disposing of Federal 
lands and properties. Consideration of such disposals must include 
possible use restrictions imposed by covenant, lease or permit, and 
the encouragement of safe uses of such lands by giving preferential 
consideration to applications dedicating such lands to outdoor re- 


creation and wildlife uses. 


The Manual provides special guidance for areas of concern such 


as natural areas, lands near scenic rivers, and open space areas. 
Natural areas represent examples of forest, range and acquatic 
communities and geological features in natural or near-natural 
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conditions. The preservation of nati.ral features and conditions is 
the primary management objective in these areas. A distinction is 
made between high value areas for scientific research and education 
which are to be protected from encroachment of all forms of develop- 
ment, and potential areas for such research and use where limited 
public use may be had, but where developments like access roads, 
parking areas and sanitary facilities are to be restricted to the 
periphery. 


Public values are to be preserved on lands within or near the 
National Wild and Scenie River System.33/ The BIM is to refer all 
applications for lands within one-quarter mile of the bank of the 
denominated rivers to the Bureau of Outdoor Recreation for recom- 
mendations. In addition, lands outside the statutory limits of 
scenic rivers, which require protection and control to preserve 
scenic river values, are to be treated specially as follows: 3h/ 
Classification and management procedures must take into considera- 
tion the public values the lands may have in relation to the 
scenic rivers system; proposed public uses of land are not adversely 
to alter the natural scenic landscape. The character of such uses 
is to be consistent with the objectives of the scenic river system; 
if public uses are authorized, adequate stipulations are to be 
provided in such authorizations to protect scenic values and 
regulate use consistent with the program of preservation of public 
values. 


Further, the objectives of the scenic river program are to be 
used in determining land use adjacent to rivers and streams which 
exhibit potential scenic river values. If such values can be 
identified, the criteria listed in the section for lands outside 
the statutory limits of scenic rivers are to apply. 


Open space areas identified under the procedures set forth 
in the Manual 35/ are to be protected and controlled to preserve 
values and/or to maintain a function on which the open space de- 
signation was based. 


Conclusions 


The new BIM planning and management system is sophisticated 
and complex. It has not yet matured to the point where its meaning 
is entirely clear. Nevertheless, its thrust is understandable and 
with certain exceptions (for instance, the differences in boundary 
statements for planning units and natural units) it seems to pro- 
vide an adequate framework for considering environmental quality. 
The framework, of course, needs considerable elaboration still, 
especially with respect to means for gathering and evaluating 
sufficient environmental information upon which to base classifi- 
cation and management decisions. Further, while BIM's newly issued 
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environmental guidelines show concern and point in an important 
direction, whether they will produce meaningful results depends 
on many factors, including available statutory authority, 
budget, and numerous trained personnel required to implement 
them. As will be shown below, there are considerable problems 
with each of these factors. 


C. Minerals and Energy 


| 
: 


1. Introduction 


BLM administers mineral resources under an elaborate heritage of 
specific legislation which is the subject of detailed examination in 
other PLLURC Reports. 36/ It is possible here only to touch on key 
legislative and regulatory measures in order to characterize <the laws 
and their administration from the point of view of environmental manage- 
ment. 

Development initiative in the mineral field is in the hands of 
private individuals and corporations. Management is therefore keyed 
to the legislative measures under which that initiative is exercised 
rather than in relation to the nature of the resources or to an agency 
plan for exploitation. For these reasons and others, BLM considers 
its mineral resources in four major categories: 


a.  Locatable resources, such as gold, copper, and silver, 
administered primarily under the Mineral Location Law of 
1872. 


b. Leasable resources -- oil and gas, and non-fuel minerals 
such as phosphate, sodium and sulphur ~-- administered under 
the Minerals Leasing Act of 1920 and the Minerals Leasing 
Act for Acquired Lands of 1947; 37/ 


Cc; Saleable resources, such as sand and gravel, administered 
under the Materials Disposal Act of 1947; 38/ and 


ae Outer Continental Shelf resources which are subject to 
special provisions outside the normal BLM planning and 
management process, under the Outer Continental Shelf Lands 


Act of 1953. 39/ 


Authority to impose environmental controls varies from virtually 
little effective potential in the case of patented locatable to the poten- 
tial for very detailed specifications in leasable and saleables. 


The almost hopeless complexity of environmental management in the 
minerals field cannot be over emphasized. For instance, the California 
desert is spotted with approximately 250,000 located mining claims, 
many of which are invalid or overlap areas subject to ‘leasable" develop- 
ment. 4o/ The BLM has little control over these claims. Where controls 
are weak, the agency seeks to minimize conflicts caused by environmental 
harms by redirecting those resource activities over which it has more 
control. In other words, where it is unable to control environmental 
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‘ilis directly, BLM tries to see what other activities are minimally 
affected by the symptoms. This is especially true in the case of 
Locatable minerals which are a major cause of management problems, 


This section will investigate the system for confronting en- 
vironmental problems associated with locatable minerals and then com- 
pare it with the analogous systems for leasable, saleable, and outer 
continental shelf minerals. We look first at the general planning 
framework through which BLM attempts to aciieve a semblance of manage- 
ment control. We then discuss each mineral resource category (locatable, 
leasable, saleable, and OCs). 


2. Minerals Planning and Management 


The new planning system incorporates minerals and energy as a 
resource activity element in the multiple use planning process. The 
mineral activity element of the Land Use Plan eh is essentially an 
estimate of when and where private industry is Likely to develop mineral 
and energy resources. It is not a land use plan where, as for other 
resource management programs, planners determine optimal land use 
allocation and timing. The Bureau attempts to identify likéty areas for 
mineral use, and subsequently to direct management concentration for 
other management programs in areas where conflicts with mining are uh- 
likely. Because the thrust of the Federal mining laws is to encourage 
private development of the mineral resources on federal lands, the BLM's 
management function is basically to reduce the potential for resource 
conflicts and to promote mineral development where feasible, consistent 
with other Federal land management directives. 


The BIM Planning Manual policy statements include long term ob- 
jectives for the minerals management program. Generally, the intent is 
to manage energy and mineral resources under:a positive management pro- 
gram consistent with, and coordinated with, total natural resource 
objectives of the Bureau. Objectives include: to consider non-mineral 
resource values in determining whether and under what conditions mineral 
resources should be developed; to consider energy and mineral resource 
management in the use of non-mineral resources, and to carry out energy 
and mineral exploration, development, and extraction in such @ way as 
to minimize environmental and other resource damage; and to provide 
for restoration of lands affected by such operations. 


Major principles and standards to be observed include that disposal 
programs will be authorized only to the extent that they can be based 
on an adequate knowledge of resource needs and with sufficient personnel 
and funds to insure that the long-range objectives (as noted above) are 
being met. Implementationvof this principle will require close consult- 
ation with all types of natural resource technicians on BLM staffs and 
the use of multiple-use planning techniques. 
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As can be observed, these statements are quite broad and only define 
an "ideal" policy for managing the mineral resources on Federal lands. 
It is important to note the recognition of the interrelationship between 
mineral development and non-mineral resource protection. By structuring 
the mineral development program in a multiple use context, BLM is attempting 
to maximize development to the level consistent with non-mineral resource 
requirements.: As noted in an earlier section, the BLM's primary multiple 
use management tool is the management framework plan (MFP). In develop- 
ing program activity recommendations (Step One of the three step land 
planning procedure), consideration is to be given to the capabilities ' 
and opportunities projected for that gxmegram activity in the Unit Resource 


Analysis. 4o/ . 


The Unit Resource Analysis is meant to describe the present 
mineral resource situation in the planning unit and portray the 
capabilities and opportunities for development. The present situation 
is described in terms of the mineral resource inventory, current 
mineral easing activity and lands available for mineral leasing. 

The mineral resource inventory describes areas of geological potential 
for development of the mineral resource. It is thus only an inven- 
tory of available or potentially developable minerals. In order to 
make management decisions, further study is necessary to define the 
management alternatives, In addition, this inventory process is an 
open-ended system, becauge it recognizes that areas not delineated as 
mineral resource areas may nevertheless contain mineral deposits 

which are yet to be discovered, or which may become valuable in the 
future because of technological change or new or increased demand. 


The objective of describing capabilities and opportunities for 
development is to determine and portray Potential Mineral Extraction 
Areas.43/ The difference between mineral resource areas and Potential 
Mineral Extraction Areas should be noted because of the importance of 
identifying areas of development for multiple use management. The 
former emphasizes geological definitions of deposits, while the latter 
emphasizes time, methods of extraction, analysis of potential and 
other similar data which will be useful to the land manager. Because, 
as noted above, BLM cannot determine land allocation and timing for 
mineral development, these inventory and identification functions are 
much more significant for minerals than for other resource management 
programs, 


Thus, the Umit Resource Analysis provides general inventory 
information on mineral resource potential, and further details 
mineral development capabilities. This information is then used in 
developing the resource program activity recommendations of the Manage- 
ment Framework Plan. 
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a. Locatable Minerals 


Locatable mineral resources are hardrock metallic ores such as 
gold, silver and copper. Under the Mineral Logation Law of 1872 44/, 
all public lands, except those withdrawn, otherwise reserved or acquired, 
are open for exploration and claim and upon discovery of a valuable 
mineral deposit are subject to patent for surfave and subsurface rights. 


“The Bureau does not appear to have clear authority to control 
access and use of the public lands for location and claims 
under the general mining laws. It is difficult for BLM to 
exercise controls unless prospectors voluntarily notify BLM 
and abide by BLM requests. Anyone can enter public domain land 
(except for national parks and other areas especially closed to 
mining), without notice to the BIM, file a mining claim with 
the county, and later secure patent to it from BLM upon showing 
there has been a valid discovery of minerals. If the legai 
requirements are met, issuance of a patent is mandatory. There- 
fore, the Bureau's options for planning and controlling are 
fairly inflexible.” 45/ 


One form of control is possible through the "segregation" 
power, by which land is withdrawn altogether from mineral entry. As 
the following discussion indicates, however, the segregation power 
is not a widely used or flexible tool for controlling environmental 
effects. 


Under the provisions of the Classification and Multiple Use 
Act of 1964 46/ , publication of a notice of "proposed retention” 
classification segregates the subject lands from ali forms of disposal 
including the mining and mineral leasing laws except to the extent other- 
wise provided in the notice. The regulations contain some criteria to 
be used in judging the segregational effects to be imposed. 47/ The 
general criterion is that lands ‘will be kept open to (i.e., not segre- 
gated from) as many forms of disposal as possible,consistent with the 
purposes of the classification and the resource values of the lands." 48/ 
Specific criteria in the regulations provide that land shall not be 
closed to mining location unless the non-mineral uses would be inconsis- 
tent with and of greater importance to the public interest than the 
continued search for a deposit of valuable minerals." 2p Although 
this power to segregate lands classified for retention from mining 
location and mineral leasing laws provides the BLM with some measure 
of control over mineral development, the BLM has exercised it ina 
relatively small number of instances. As of March 1968, some 190 
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million acres of BIM managed lands had been classified or were in the 
final stages of classification. As of March 1968, some 777,000 acres 
had been segregated from the General Mining Laws. 50/ 


With. the bulk of BLM lands open to prospecting, digging, and 
claim-staking for, and development of, locatable minerals, environmental 
controls hinge on the interplay between public and private rights with 
respect to (1) possession and use of the surface, and rights to surface 
resources, (2) rights of access and (3) reclamation of the surface and 
related problems. It should be noted that there is a distinction bet- 
ween disputes which can be resoived through contractual relationships 
(under the Mineral Leasing Acts and Material Disposal Act to be discussed 
later) and disputes which must be resolved under statute (i.e., the 
Mineral Law of 1872). 


(i) Possession and Use of the Surface; 


Under the Mineral Location Law of 1872, the right of the owner of 
an unpatented mining claim to the possession and enjoyment of the sur- 
face is limited to uses incident to mining operations. These uses, how- 
ever, still can ential major changes in the surfact environment. More 
detailed provisions regarding surface use are found in the Multiple Sur- 
face Use Act of 1955. 51/ Section 4(b) of the Multiple Surface Use 
Act of 1955 provides that the rights of the locator of any mining 
claim located on or after July 23, 1955 52/ are, prior to the issuance 
of a patent, subject to the right of the United States to manage and 
dispose of the vegetative surface resources and to manage other surface 
resources 53/ except mineral deposits subject to location. 54/ Except 
to the extent required for the mining claimant's prospecting, mining, or 
processing operations and uses reasonably incident to such operations, 
or for the construction of buildings or structures in connection with 
such operations, or to provide clearance for such operations or uses, a 
locator of a claim located on or after July 23, 1955 may not, prior to 
patent, sever, remove, or use any vegetative or other surface resources 
which are subject to the management and disposition of the United States. 55/ 


"The reservations and restrictions on the use of the surface resources are 
applicable only prior to patent. 56/ 


"The Act recognizes the right of the mining claimant to use the surface resources 
for "prospecting, mining or processing operations and uses reasonably 

incident thereto, or for the construction of buildings or structures in 
connection therewith, or to provide clearance for such operations or uses." 

Any severance or removal of timber, except severance and removal to pro- 

vide clearance, must be in accord with sound ‘principles of forest manage- 

ment. 


"The Act further provides that if the United States disposes of timber 
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from a claim subsequent to location, and thereafter the locator requires 
more timber for his mining ope:ration than is available to him from the 
claim after such disposition, he is entitled, free of charge, to be 
supplied with timber for such requirements from the nearest timber ad- 
ministered by the disposing agency which is ready for harvesting under 
the rules and regulations of that agency and which is substantially 
equivalent in kind and quantity to the timber disposed of from the 
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The Multiple Surfact Use Act of 1955 helps to clarify federal and 
private rights, discourage fraudulent use of mining claims for commercial 
logging unrelated to direct mining needs, and at least envisages "sound" 
forest management. But the Act applies only to locations made after 
July 23, 1955, and does not apply to lands that have gone to patent. 


There are no Federal restrictions on the owner's use of the 
surface land of a patented mining claim. In addition, when such patented 
claims are located in the middle of other Federal lands, they present 
difficult management problems in that scattered in-holdings on Federal 
lands complicate effective management of Federal lands. 


Some further environmental problems raised by the General Mining 
Law of 1872 are that because discovery procedures can be initiated with- 
out prior administrative approval, BIM officials often do not know where 
mining claims are located. This can interfere with resource management 
efforts and can cause difficult administrative problems. The California 
Desert Study indicated that there were significant numbers of old or 
abandoned unpatented mining claims, dotting the desert. 


(ii) Access: 


The locator of a mining claim on the public domain is entitled to 
free access to his claim, and no charge may be made for the use of a 
road necessary to the maintenance and development of the claim. 58/ He 
is liable in damages for unnecessarily caused loss or injury to property 
of the United States. The result of this statute is that a small claim 
(insignificant perhaps in its own environmental impact) may thus permit 
many miles of road to be constructed as a matter of right causing major 
jmpacts in terms of visual scarring of the landscape, erosion, and dis- 
turbance of streams and drainage ways. 


(iii) Land Reclamation and Other Problems: 


Regulations 59/ published on January 18, 1969 relating to surface 
exploration, mining and reclamation of lands are not applicable to claims 


filed under the General Mining Law of 1872. Although the Secretary of the 


Interior has no express authority to control uses on the public lands 
unless authorized by statute (unlike the Secretary of Agriculture who 
under the Organic Act of 1897 has authority to control uses on the 
national forests) it can be argued that the Secretary of Interior has an 
implied or inherent authority as custodian of the public lands to impose 
environmental protection controls on all users of the public lands. 
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Another major problem w..th locatable minerals stems from private 
attempts to patent public lands by locating questionable mining claims 
on those lands. This attempt to appropriate valuable real estate for non- 
mineral purposes is an abuse found only where the surface ownership is 
still with the United States. 


Still another problem arises from the fact that requirements in 
the location procedure encourage developmental activities which sear the 
landscape. A common example is when "discovery pits" are created by 
bulldozers merely to comply with state law requirements and state stat- 
utes. 


b. Leaseable Resources 


These fall into two broad categories: (1) non-fuel minerals 
such as sodium salts, phosphates, or sulphur and (2) oil and gas. Each 
category has its own set of complex regulations. A third category, oil 
shale, is treated separately because of its special problems. 


(i) Non-Fuel Minerals. 


Unlike the situation with respect to "locatables," leasable 
minerals are subject to environmental controls whrough a number of mechan- 
isms such as (a) prospecting permits; (b) lease provisions; (c) special 
regulations for "transfer lands" (where mineral development regulations are 
imposed by the land managing agency (e.g., the Forest Service) even though 
the BLM administers permits and leases); and (d) land reclamation regul- 
ation. 


(a) Prospecting permits 


Prospecting permits with such terms and conditions as the Secretary 
of the Interior may impose are expressly authorized under both the Mineral 
Leasing Act of 1920 and the Mineral Leasing Act for Acquired lands of 
1947. (Prospecting permits are also required by regulation 60/ for hard 
rock minerals on acquired lands, although not, as stated previously for 
prospecting on public domain lands which comprise the vast majority of 
Jands under BIM's jurisdiction. 


The permit contains conditions for the protection of the surface, 
natural resources, and improvements. 61/ In addition, where lands are 
under the jurisdiction of the Department of Agriculture, a form of 
stipulations approved by the agency is made a part of the permit or lease. 
Such stipulations are designed to protect the forest and its existing 
uses, and to protect lands for grazing, timber cutting, special use permits, 
water developments and other improvements. Additional or supplemental 
stipulations may be imposed to protect the land if deemed advisable by 
the agency having jurisdiction of the surface. 62/ 
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Because the issuance of prospecting permits is "discretionary," the 
BLM has adequate authority to enforce effective environmental protection 
regulations as a condition precedent to exploration and subsequent devel- 
opment 


(b) Lease Provisions 


Different forms are used for the leasing of potassium, phosphate, 
sodium and suphur deposits under the Mineral Leasing Act of 1920, for 
the leasing of locatable minerals on acquired lands, and for the sale of 
mineral materials under the Materials Disposal Law of 1947. In addition, 
Land Reclamation Regulations issued on January 18, 1969, are applicable 
to leases, permits and contracts issued subsequent to January 18, 1969. 


Current lease and contract forms provide requirements for protection 
of the surface, natural resources and improvements. Although requirements 
vary according to the particular lease form, some general characteristics 
can be noted. First, the lease forms used for the Mineral Leasing Act of 
1920 require that the lessee agree (with respect to possession and use of 
the surface lands) to take such reasonable steps as may be needed to pre- 
vent operations from unnecessarily (emphasis added) causing or contri- 
buting to soil erosion or damaging any forage or timber growth thereon; 
polluting the waters of springs, streams, wells or reservoirs; damaging 
crops, including forage, timber, or improvements of a surface owner; 
or damaging range improvements. The lesse@€s may be required to fill 
excavations, remove or cover all debris, and so far as reasonably possi- 
ble, restore the surface of the leased land to its former condition. 

The lessor may prescribe the steps to be taken and the extent of restor- 
ation to be made .63/ As can be noted, these provisions in the current 
leases are much weaker than the requirements in the new regulations dis- 
cussed below, but they do provide for some protection depending on the 
degree of enforcement and supervision exercised by the government. Second, 
the lease forms used for acquired lands provide that "operations must be 
conducted with due regard for good land mansgement" and protection of 
property, that adequate fire precautions be taken, that no rubbish 

buring be done without consent of the authorized officer, that no devel- 
opment or construction of facilities be undertaken until a plan of develop- 
or construction has been approved by the authorized officer, and that in 
the location, design and construction of all authorized works, the lessee 
shall do all things reasonably necessary (emphasis added) to prevent or 
reduce scarring and erosion of the land, pollution of the water resources 
and any damage to the watershed. 64/ 


(c) Transfer Lands 


Transfer lands are those over which the Department of Interior 
acquired jurisdiction to issue prespecting permits and leases as a result 
of a transfer of authority from the Department of Agriculture. 65/ Section 
hO2 of the Reorganization Plan No. 3 of 1946 provides that mineral de- 
velopment on such lands shall be authorized by the Secretary of the Interior 
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only as the Secretary of Agriculture advises him that such development 
will not interfere with the primary purpose for which the land was ac- 
quired, and then only in accordance with conditions specified to protect 
that purpose. 66/ 


(a) Iand Reclamation Regulations 


On January 18, 1969, the Secretary of the Interior issued regul- 
ations entitled "Surface Exploration, Mining and Reclamation of Lands." 
67/ These regulations implement the Mineral Leasifig Act of 1920, the 
Mineral Leasing Act for Acquirec. Lands of 1947 (except for oil and gas) 
and the Materials Disposal Act of 1947. These regulations are not a 
part of the prospecting permit, but if prospecting involves disturbing 
the surface, these regulations are applicable to permits issued after 
January 18, 1969 under the Mineral Leasing Act of 1920 or the Mineral 
Leasing Act for the Acquired Lands (1947). 


The regulations state that the policy of the Department of the 
Interior is to encourage the development of mineral resources under its 
jurisdiction where mining is authorized, but that the public interest 
requires, with respect to the exploration for, and the surface mining of, 
such minerals, that adequate measures be taken to avoid, minimize, or 
correct damage to the environment -- land, water, and air -- and to 
avoid, minimize, or correct hazards to the public health and safety. 68/ 


The following excerpts from the Non-Fuel Minerals Study describe 
the new regulations: 


"The regulations apply only to leases, permits, and contracts 
issued subsequent to the effective date of the regulations. They do not 
apply to the exploration for oil and gas or the issuance of leases, or 
operations thereunder, for oil and gas under the mineral leasing laws, 
nor do they apply to community pits or common use areas under the Materials 
Disposal Act. Tribal or allotted Indian lands are not subject to the 
provisions of the regulations, but similar regulations applicable to 


such lands were published on the same day. Minerals subject to the minin 
laws are not covered by the regulations. (Emphasis added.) 

"Under the regulations, no person may, by any means which would 
cause the surface to be disturbed, explore, test, or prospect for miner- 
als (other than oil and gas) subject to disposition under the mineral 
leasing laws or the Materials Disposal Act without first filing an appli- 


cation for, and obtaining, a permit, lease, or contract authorizing such 
exploring, testing, or prospecting.” 70/ 


"The regulations are extremely vague as to land areas influenced 
by mining operations. Regulations define the “lands covered by the 
application or offer," or "area of land to be affed ed," as the lands 
where overburden is to be removed, the lands where overburden or waste 
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is to be deposited, and she lands to be affected by road construction 
and hauling. No reference is made to off-site effects to lands not 
necessarily included in applications, or to plan review by potentially 
affected jurisdictions." 71/ 


"In connection with the application the District Manager must 
make a technical examination of the prospective effects of the proposed 
exploration or surface mining operations upon the environment, taking 
into consideration the need for the preservation and protection of other 
resources, including (1) recreational, scenic, historic, and ecological 
values (2) control of erosion, flooding, and pollution of water, (3) 
isolation of toxic materials, (4) prevention of air pollution, (5) re- 
clamation by revegetation, replacement of soil, or by other means, of lands 
affected by the exploration or mining operations, (6) protection of fish 
and wildlife and their habitat, and (7) prevention of hazards to public 
health and safety. Based upon the technical examination, the District 
Manager must formulate the general requirements which the applicant must 
meet for the exploration or mining operations and for the reclamation of 
lands or waters affected by exploration or mining operations. If an 
application or offer is made under the mineral leasing laws, the Regional 
Mining Supervisor of the Geological Survey must participate in the tech- 
nical examination and formulation of the general requirements.... 


"Under certain circumstances the District Manager may prohibit 
or otherwise restrict operations in any area where it has been shown by 
previous experience under similar conditions that operations cannot 
feasibly be conducted by any known methods or measures which would 
avoid (1) rock or landslides which would be a hazard to human lives or 
endanger or destroy private or public property, (2) substantial de- 
position of sediment and silt into streams, lakes, or reservoirs, (3) 
a lowering of water quality below standards established by the appropriate 
state water pollution control agency, or by the Secretary of the Interior, 
(4) a lowering of the quality of waters whose quelity exceeds that re- 
quired by established standards, unless and until it has been affirmatively 
demonstrated to the state water pollution control agency and to the 
Department of the Interior that such lowering of quality is necessary to 
economic and social development and will not preclude any assigned uses 
made of such waters; of (5) the destruction of key wildlife habitat or 
important scenic, historical, or other natural or cultural features. 


"Tf there is a likelihood that "there will be a lowering of water 
quality as described in paragraphs (d)(3) and (4) of this section caused 
by the operation", no lease or permit may be issued or contract made 
until after consultation with the Federal Water Pollution Control Admin- 
istration and a finding by the Administration that the proposed operation 
would not be in violation of the Federal Water Pollution Control Act 
as amended, or Executive Order No. 11288.... 


"Before commencing any surface disturbing operations to explore, 
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test, or prospect for minerals under the mineral leasing acts or the 
Materials Disposal Act, the holder of the permit, lease, or contract must 
file a plan for the proposed exploration operations with the Regional 
Mining Supervisior if the operations are under the leasing acts, and with 
the District Manager if the operations are under the Materials Disposal 
Act. Before any surface mining operations may be commenced under any 
permit, lease or contract, the permittee, lessee, or contractor must file 
a mining plan and obtain approval of the plan. The mining plan must be 
filed with the Regional Mining Supe:rvisor if a permit or lease is in- 
volved, and with the District Manager if a contract under the Materials 
Disposal Act is involved. Depending on the size and nature of the oper- 
ation and the requirements established, based on the technical examination 
previously made, the Regional Mining Supervisor or District Manager may 
require. that the mining plan submitted by the operator include any or 
all of the following: (1) a description of the location and area to be 
affected by the operations, (2) two copies of a suitable map, or aerial 
photograph showing the topography, the area covered by the permit, 
lease, or contract, the name and location of major topographic and 
cultural features, and the drainage plan away from the area to be affected, 
(3) a statement of the proposed methods of operating, including a descrip- 
tion of roads or vehicular trails, and the size and location of structures 
and facilities to be built, (4) an estimate of the quantity of water to 
be used and pollutants that are expected to enter any receiving waters, 
(5) a design for the necessary impoundment, treatment, or control of run 
off water and drainage from workings, (6) a description of the measures 
to be taken to prevent or control fires, soil erosion, pollution of 
surface and ground water, damage to fish and wildlife, and hazards to 
public health and safety, and (7) a statement of the proposed manner and 
time of performance of work to reclaim areas that may be disturbed. In 
those instances in which the permit, lease or contract requires revegetation 
of a mined area, the plan must show (1) the proposed methods of preparation 
and fertilizing the soil prior to replanting, (2) the types and mixtures 
of shrubs, trees, tree seedlings, grasses, or legumes to be planted, (3) 
the types and methods of planting, and (4) proposed methods and the timing 
of grading and backfilling of areas, if required by the permit, lease 
or contract. The holder of the permit, lease, or contract must comply 
with the provisions of the approved mining plan. A mining plan may be 
changed by mutual consent to adjust to changed conditions or to correct 
an oversight. If circumstances warrant or if the development of a mining 
plan for an environmental operation is dependent upon unknown factors, a 
partial plan may be approved and supplemented from time to time. 


"Upon approval of an exploration or mining plan, the holder of the 
permit, lease, or contract must file a suitable performance bond of not 
less than $2,000.00. 


"The holder of a permit or lease under the mineral leasing laws 
must file periodic reports with the Regional Mining Supervisor, and the 
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holder of a permit or contract under the Materials Disposal Act must file 
such reports with the District Manager. An operations report is due within 
30 days after the end of each calendar year. A grading and backfilling 
report is due after such work is completed. A planting report is re- 
quired whenever planting is required by a plan. A report of cessation 

or abandonment of operations is due not less than 30 days prior to such 
cessation or abandonment. The information to be included in each Ors: 
these reports is set forth in the regulations, and provisions are made 

for inspection and, if indicated, the release of a portion of the perform- 
ance bond. 


"If an inspection discloses that the holder of the permit, lease, 
or contract has failed to comply with the plan or with the applicable 
regulations, a notice of noncompliance must be served by certified or 
registered mail, specifying in what respects there has been noncompliance, 
what action must be taken to correct the noncompliance, and the time 
limits within which such action must be taken. Failure of the holder 
of the permit, lease, or contract to take action in accordance with notice 
of noncompliance is grounds for suspension of the operations of theholder, 
or for initiation of action for cancellation of the permit, lease, or 
contract, and for forfeiture of the performance bond. 


"An applicant, permittee, lessee, or contractor aggrieved by a 
decision or order of the Regional Mining Supervisor or District Manager 
may appeal such decision or order." 


(ii) O11 and Gas. 


Environmental considerations are relevant at several points in 
the administrative process. First we look at the general statutory frame- 
work which defines responsibilities and the conditions under which oil 
and gas operations are permitted or denied. Then we consider, in more 
detail, controls over (a) explorations, and (b) leasing. 


The basic statute for leasing Federal lands for oil and gas is 
the Mineral Leasing Act of 1920 72/ which gives the Secretary of the In- 
terior broad rule-making authority. This act has been construed as 
being applicable only to public domain lands; it excepts lands within 
cities, town, and villages, lands within national parks and monuments, 
and lands within naval petroleum and oil shale reserves. Submerged lands 
on the outer Continental Shelf are not leasable under the 1920 Mineral 
Leasing Act as indicated below. 


"Some lands within the public domain which would otherwise be 
available for oil and gas leasing under the Mineral Leasing Act, still 
may not be available because they have been withdrawn from entry or set 
aside for a specific public purpose. ... Generally, a mere withdrawal 
of land does not automatically bar oil and gas leasing from such lands 
unless there is a specific prohibition against such leasing in the statute 
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or withdrawal order. Nevertheless, if oil and gas operations on such 
lands would materially interfere with the purposes for which the lands 
were withdrawn, or in any event if the withdrawal order or statute speci- 
fically prohibits leasing, the lands are unavailable for leasing. The 
question of land availability is determined by the language of the with- 


drawal act or order and the purposes for which the withdrawal was made.” 73/ 


"Tends which are available for leasing under all applicable stat- 
utes, regulations and procedures of the Interior Department may neverthe- 


less be unavailable for leasing if the Secretary, exercising his discretion, 


determines that such lands should not be leas2d. A number of court de- 
cisions, including recent decisions of the United States Supreme Court, 
have held that language in the Mineral Leasing Act gives the Secretary 

of the Interior discretionary power to lease but does not constitute a 
positive mandate. The Acquired Lands Leasing Act of 1947 contains 
similar permissive language and the Interior Department has held that the 
discretionary power of the Secretary applies to leasing lands under that 
statute as well. The provisions of the Right-of-Way Leasing Act of 1930 
expressly grant wide discretionary powers to the Secretary in leasing oil 
and gas deposits beneath rights-of-way. 


"Acting under his discretionary power to determine whether certain 
lands are to be leased, the Secretary has promulgated and enforced regula- 
tions relating to qands under the jurisdiction of other federal agencies, 
wildlife refuge lands and public lands within one mile of naval petroleum 
reserves. This discretion has been used to support land orders and regul- 
ations withdrawing certain lands from oil and gas leasing as well as re- 
jections of lease offers. 


"There appear to be very few limits placed on the exercise by the 
Secretary of his discretion to close lands to oil" 74/ and gas leasing. 


(a) Exploration Operation: Regulations and procedures for oil 
and gas exploration of the public lands are found in the Federal Regul- 
ations.75/ These regulations are not applicable to exploration oper- 
ations conducted pursuant to oil and gas leases. Oil and gas exploration 
is defined as any activity relating to the search for evidence of oil and 
gas which requires physical presence upon the land and which may result 
in damage to public lands or resources thereon. 


Terms and conditions included in Exploration Permits state that 
exploration must comply with all Federal, State and county laws, ordin- 
ances or regulations which are applicable to the area of operations, in- 
cluding, but not limited to, those pertaining to fire, sanitation, con- 
servation, water pollution, and fish and game. 76/ Further conditions 
state that due care be exercised in protecting lands listed in the notice, 
that appropriate safety procedures be taken to protect the lives, safety 
or property of other persons or of wildlife and livestock; that existing 
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roads and trails be used wherever possible and that if new trails or 
roads are made, care should be taken to follow natural contours of the 
lands where feasible and restoration and/or reseeding as requested by the 
BIM District Manager shall be made; that upon expiration or abandonment 


of operations, the land shall be = etereyer se as nearly as practicable to 
its original conditions by such measures as the District Manager may 
specify. (emphasis EEN and that prior to actual entry upon the 
land, the District Manager be notified in order to be appraised of the 


practices which would be followed or avoided in order to minimize dam- 
ages to public lands. 


After Exploration Operations have ended, the District Manager is 
required to notify the party conducting the operation whether the terms and 
conditions have been complied with or whether any additional measures 
must be taken to rectify any damage to the land, specifying the nature 
and extent thereof. Given the lack of funds and manpower available to 
the BIM, the degree to which the BIM can enforce these terms and condi- 
tions is an open question. 


(b) Approval and Issuance of Leases: The Interior Department 
is responsible for issuance and administration of oil and gas leases on 
virtually all federal lands. The Secretary has discretionary power to 
determine not to lease such lands. 


"When the authority for leasing the land is the Mineral Leasing 
Act of 1920, the Secretary of the Interior has no statutory obligation 
to consult with or defer to any other governmental agency, including the 
agency. which may be utilizing the public domain for some other purpose. 
In fact, however, the Secretary does consult with and defer to the wishes 
of the agency having jurisdiction over the public domain sought to be 
leased and will normally refuse to lease such lands if the federal agency 
having jurisdiction thereof so requests. RL. The Secretary has provided 
by regulations for the inclusion in oil and gas leases of special stipul- 
ations containing requirements deemed necessary by the agency having 
jurisdiction thereof in order to protect the purpose for which such lands 
are being used. ... 78/ 


"The deference which the Interior Department extends to other 
federal agencies having jurisdiction of lands sought to be leased is 
not extended to States owning land subject to a reserved mineral interest 
in the United States. Although the regulations require that such a 
State be given to opportunity to object to the lease or to request pro- 
tective stipulations, the State's request or objection affords no legal 
basis for denying a lease, .but is merely evidence to be considered in 
determing whether issuance of the lease would best serve the interests 
of the United States. 79/ 


"Among the governmental bureaus and departments concerned with 
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mineral leasing, other than the Bureau of Land Management and U.S. 
Geological Survey, are the Department of Agriculture, primarily through 
the U.S. Forest Service, the Department of Defense, including the Corps 
of Engineers, and several other agencies within the Interior Department 
itself, such as the Bureau of Reclamation and the United States Fish 
and Wildlife Service. Some of the affected agencies have prepared 
"standard stipulations" to be included in oil and gas leases on land 
within their jurisdiction in order to protect or preserve the land for 
its primary purpose. Some clearly provide that the highest use of land 
is the surface use, rather than use for »2il and gas development. 80/ 


"Examples of the role and procedure of an agency having juris- 
diction of leasable lands may be found in lease stipulations for wild- 
life lands. If the lands sought to be leased include lands within a 
wildlife refuge, a game range or coordination lands, Bureau of Land 
Management Form 3120-2 81/ is included in the lease [Since the regulations 
82/ specify its inclusion, the signature of the lessee to such special 
stipulation is not required] 


"The stipulation for wildlife lands requires that the lessee comply 
with all regulations of the Secretary of the Interior and conduct kis 
activities in a manner "satisfactory to the authorized officer" (the 
State Director of BIM) with regard to land management practices and 
care of wildlife. The stipulation requires the lessee specifically to 
take "such steps as may be necessary to prevent damage to wildlife; and 
requires that he exercise caution to avoid fires, pollution, well-blow- 
outs and interference with ecology." Before commencing any operations, 
including exploration, he is required to submit to the authorized officer 
a plan of operation "that will include detailed statements inCicating 
the manner in which the lessee will comply with stipulations together with 
a statement that the lessee agrees ... that failure to comply with these 
provisions will be grounds for cancellation of the lease by the United 
States." 


The provisions of the stipulation prohibit construction of un- 
necessary roads or facilities which might interfere with wildlife habitat 
or drainage, modification or change to the character of any stream or 
water course, or the use of explosives in spawning areas, lambing grounds 
or other areas of wildlife concentration. 83/ 


The Secretary of the Interior may lease oil and gas under such 
rules and regulations, not inconsistent with the Mineral Leasing Act, 
as he may prescribe. There are two types of leases, competitive and non 
competitive. The basic oil and gas lease contains provisions relating 
to duration of the lease, extension of the term of the lease, rental 
rates, royalties, and bond requirements. 


Some other provisions of the oil and gas lease form for competitive 
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bidding on fublic domain lands with environmental implications besides 
those mentioned above are: 


" (1) Reserved or segregated lands. If any of the leased land 
is embraced in a reservation or segregated for any particular purpose, 
the lessee is obligated to conduct operations in conformity with such 
requirements as may be made by the Director, Bureau of land Management, 
for the protection and use of the land for the purpose for which reserved 
or segregated, which use is to be considered as the dominant use unless 
otherwise provided in the lease or separately stipulated. 


" (2) Protection of surface, natural resources and improvements. 
The lessee is to take reasonable steps as may be needed to prevent oper- 
ations from unnecessarily causing soil erosion, damage to forage and 
timber, polluting air and waters, damage to range improvements or damage 
to fossils, historic or prehistoric ruins, or artifacts. The lessee 
is to restore the surface to its former condition so far as it can 
reasonably be done. The lessor may prescribe the steps to be taken and 
the restoration to be made with respect to the lands of the United 
States. 84/ 


" (3) Easements and rights of way. The United States reserves 
several use easements or rights of way upon the leased lands as may be 
necessary to the working of the same or of other lands containing minerals, 
the treatment and shipment of products, and for other public purposes." 


The noncompetitive oil and gas lease form for public domain lands is 
similar to the lease forms used for competitive bidding in regards to 
protection of the surface, natural resources and improvements. However 
it is more narrow in scope in that it does not expressly require the 
lessee "to fill any pits, ditches, and other excavations and to remove 
or cover all debris," nor does it refer to destruction, damage or 
removal of fossils, and historic or prehistoric ruins or artifacts./85/ 


It also appears that it is within the discretion of leasing 
officials to include special stipulations as a condtion precedent to 
exercising discretion to lease land which contains unique surface use. 86/ 


(c) Supervision of Operations on Leased Lands: "Comprehenisve 
regulations ... govern the development and production of deposits of oil, 
gas, and casing head or natural gasoline from lands containing such de- 
posits owned or controlled by the United States. 87/ The regulations 
are administered under the Director of the Geological Survey 88/ with the 
responsibility and authority for their implementation delegated to the 
Regional Oil and Gas Supervisors. 89/ Generally speaking the activities 
subject to supervision and control cover all phases of drilling and pro- 
duction, including compliance with lease terms, with regulations and with 
laws, compliance with good production and conservation practices, regul- 
ation and authority to prevent waste or damage to formations or deposits 


or injury to life or property. " 90/ 
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In connection with supervision of producing operations, the super- 
visor has authority to prohibit the pollution of streams or underground 
water or unnecessary damage to the surface of the leased lands. 90/ 

[The regulations igsued on January 18, 1969 dealing with surface ex- 
ploration, mining and reclamation of lands expressly except from their 
scope exploration for oil and gas, the issuance of leases or operations 
thereunder, for oil and gas under the mineral leasing acts. ] 


(iii) Oil Shale 


(a) Statutory Background 


"The Mineral Leasing Act of 1920 changed the method of disposition 
of rights to oil shale from one of appropriation under the general 
mining laws to one of leasing. Oil shale claims that were valid at the 
time of the Act, and maintained according to the law under which they 
were initiated, were to be protected and were to be patentable if all 
requirements were met. In 1930, the unappropriated oil shale lands 
were withdrawn from entry by Executive Order 5327 of April 15, 1930. The 
withdrawal, made pursuant to the Pickett Act of 1910, prevented dis- 
position of the leasable minerals (including oil shale). The withdrawal 
order raised the question whether it effectively prevented location of 
metalliferous minerals on the withdrawn lands. Since 1924, with the 
passage of the Taylor Grazing Act, grazing leases, licenses and permits 
have been issued on oil shale landis. The Mineral Leasing Act for Ac- 
quired Lands (1947) permitted the leasing of oi] shale lands. The 
Multiple Mineral Development Act of 1954 allowed location on lands 
covered by the Mineral Leasing Act of 1920, providing that the leasable 
minerals including oil shale were to be reserved to the United States, 

On January 27, 1967, the BIM filed an application for withdrawal of 'all 
deposits of oil shale and all lands containing such deposits in Colorado, 
Utah and Wyoming from appropriation under the Mining Laws relating to 
metalliferous minerals and from sodium leasing [all other forms of 
mineral leasing had been precluded by the withdrawal in 1930] ... 9e/ 
This notice had the effect of immediately segregating the oil shale 
lands from entry and location pending final action. The Secretary of 
the Interior on September 13, 1968 issued a public land order with- 
drawing certain described lands for purposes set out in the previous 
notice. Thus, at the present time the oil shale lands are withdrawn 
from mineral leasing under the Pickett Act and mineral location under 
the alleged non-statutory power of the President, subject only to the 
rae of the Seeretary of the Interior to issue oil and gas leases..." 
3 


"On November 5, 1968 the existing oil shale regulations were 
revoked. ... On the same date, a notice of Invitation for Bids was 
published, Three tracts were offered for lease and a sample lease 
form No. 1 was published with the notice. Three bids were received... 
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and were rejected. Thus as of January 1, 1969, only the Statute 

(30 U. S.C. 241) (1964)) regulating the disposition of oil shale was 

in effect. It was and remains the position of the [Interior] Depart- 
ment that the 1968 Notice of Invitation for Bids and its attached oil 
shale lease Form No. 1 represented the most recently expressed ‘thinking 
on oil shale development." 9h/ 


(b) Environmental Protection Problems 


"A major difficulty in dealing with oil shale pollution problems 
results from the lack of adequate information as to the potential magni - 
tude and types of pollution that could be reasonably anticipated from 
large-scale use of the mining, restarting and disposal methods proposed 
to date" 95/ "There appears to be little question, however, that in the 
absence of control measures, undertaken voluntarily or imposed by law and 
oil shale industry could be a source of substantial ‘air and water pol- 
lution. The mining operations, crushing of the shale, conveying, retort- 
ing, disposal of spent shale and the wastes from supporting business and 
residential communities are all potential pollution sources." 96/ 


The major mining and processing operation methods involve to 
varying degrees, creation of air pollution and water pollution problems 
including water quality and "thermal" pollution problems, creation of 
landscape scars subject to wind and water erosion, waste disposal problems 
and surface restoration and land reclamation problems. In addition, 
development of a large oil shale industry would generate population in- 
creases which would pose land use development and land regulation problems 
as well as other problems associated with urban development. 


c. Saleable Resources 


Common varieties of sand, gravel, stone, pumice, pumicite and 
cinders and other deposits of minerals found on public domain lands not 
subject to location under the mining laws cr leasing under the mineral 
leasing laws, are subject to disposition under the Materials Disposal 
RevROLPLOLT. 97/ There are certain public lands from which mineral mater- 
ials disposals cannot be made. For instance, an authorized officer can 
prevent sales of materials from being made where he determines that the 
aggregate damage to public lands and resources exceeds the benefits derived 
from such disposal. 98/ 


All contracts of sale are subject to the continuing rights of the 
United States to use the surface and to issue leases, permits, and 
licenses in valuing the use and occupancy of the surface, provided that 
such subsequently authorized use does not endanger or materially inter- 
fere with the purchaser's production or removal of the materials under 
contract. 99/ 
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All sales are made on contract forms approved by the Director. 100/ 
The officer may include additional provisions in the contract to cover 
conditions peculiar to the sale area, such as road construction, soil 
conservation, protection of fish and wildlife and protection of improve - 
ments, watersheds and recreational values. Sound conservation practices 
are to be exercised by all permittees or purchasers in the removal of 
materials under the provisions of this Act. 101/ There are provisions 
in the contract form for sale of mineral materials for the duration of 
production that provide that "the purchaser agrees to conduct his re- 
moval operat ons with due regard to spoil bank maintenance, road mainten 
ance and repair, and that where appropriate. will backfill, recontour, 
reseed and revegetate; dispose of dead and downed timber, and generally 
keep the area in safe and sanitary condition. The purchaser agrees to 
avoid disturbing watershed, where possible, and to avoid unnecessary 
disturbance to un erground aquifiers. Upon cancellation or termination 
of this lease, purchaser will fence or fill all sump holes, ditches 
and other excavations, and so far as is reasonably possible, restore 
the surface of the lands to their former condition or to a productive 
or other condition satisfactory to the authorized officer. 102/ 


ad. Outer Continental Shelf Resources 


Under the Outer Continental Shelf Lands Act of 1953 103/ the Secre- 
tary of the Interior is given authority to grant oil, gas, sulphur and 
other mineral leases on outer ccntinental shelf lands and rights of way 
for pipeline purposes for the transportation of such minerals, and to pres- 
cribe necessary incidental rules and regulations. Mineral development 
to date has been primarily of oil, gas and sulphur. The Secretary has 
delegated some responsibilities for leasing activities to the Bureau of 
Land Management, 104/ and all responsibilities for supervising mineral 
operations to the U.S. Geological Survey. 105/ The initially broad author- 
ity delegated to the BIM 106/ was curtailed in 1962, 107/ so that at the 
present time, many of the critical aspects of the leasing program (i.e. the 
issuance of calls for nominations and the noticing of lease sales) rests 
exclusively with the Secretary. 


(i) Leasing Areas 


"From time to time, the Director [of the BIM] may announce tentative 
schedules of lease sales of OUWter Continental Shelf Areas. At such 
time as an area is initially considered for mineral leasing, or as the 
need arises, the Director shall request the Director, Geological Survey, 
to prepare a report describing the general geology and potential mineral 
resources of the area. " 108/ The BLM also is directed to request that 
other interested Federal agencies prepare reports describing, to the 
extent known, other valuable resources contained in the vicinity and the 
potential effect of mineral operations upon these resources or upon the 
total environment. 


Tracts are selected for oil and gas leasing or sulfur leasing 
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upon nomination or requests descr: bing the area and expressing an interest 
in leasing a unit or units or upon the Department's mosion. The Director 
of the Geological Survey is to submit recommendations to the Director of 
the Bureau of Iand Management on tract selections and lease terms and 
conditions. 109/ 


Under the new Regulations, "the Director of the BIM, prior to the 
final selection of tracts for leasing either selected on his own motion 


or nominated 110/ shall evaluate fully the potential effect of the leasing 
Grae on the total environment , aquatic resources, aesthetics, recreation, 


and other resources in the entire area durin loration, development and 
operational phases. emphasis added To this end, BIM may hold 
public meetings and consult with federal and state agencies, organi- 
zations, industries and individuals. Finally, BIM is directed "to develop 
special leasing stipulations and conditions when necessary to protect the 
environment and all other resources, and such special stipulations and 
conditions shall be contained in the proposed notice of lease offer." 112/ 
If it is determined that other values are predominant, the Act permits 

the President or his designee to “withdraw from disposition any of the 
unleased lands of the outer continental shelf." 113/ Such authority has 
been exercised in at least one instance. 114/ 















In addition to withdrawal, the Secretary of the Interior is invested 
by the Act with broad authority to "... prescribe and amend such rules 
and regulations as he determines to be necessary and proper in order to 
provide for the prevention of waste and conservation of the natural 
resources of the outer continental shelf and the protection of correla- 
tive rights therein..." 115/ These rules and regulations are to apply 
to all lease operations and their potentiel scope is very broad. (A 
provision in the standard lease form 116/ requires the lessee "to con- 
duct all operations under the lease in accordance with applicable law 
and regulations.") 


The Geological Survey is to administer these regulations. The 
authority of the USGS district supervisor is broad. 117/ He is directed 
by Regulations to require compliance with applicable laws, the lease 
terms, and applicable regulations and orders to assure that all opera- 
tions of lessees are conducted so as to protect the natural resources of 
the outer continental shelf and result in the maximum economic recovery 
compatible with sound conservation practices. These Regulations further 
provide that the district supervisor is authorized to suspend any opera- 
tion, including production, which in his judgment threatens immediate, 
serious or irreparable harm or damage to life, including aquatic life, 
to property, to the leased deposits, to other valuable mineral deposits 
or to the environment. (emphasis added) 


(11) Lease Provisions seeking to Ameliorate Pollution 
Under the current forms of oil and gas lease 118/ and sulphur 


lal 


IvV-33 


lease 119/ the lessee obtains considerable rights: 


il. the exelusive right and privilege to drill for, mine, 
remove and dispose of oil and gas (or sulphur); 


2. the non-ex@lusive right to conduct geological and geo- 
physical explorations which are not unduly harmful to 
aquatic life; 


3. the right to construct, erect and maintain artificial 
islands, platforms, fixed or floating structures and. 
other works and structures necessary or convenient to 

the full enjoyment of the rights granted by the lease. 


Regulations, however, seek to limit the exercise of these rights 
so as to protect against adverse environmental impacts. Regulations 
require that before commencing exploratory programs on a lease, the 
lessee must submit a plan for the USGS District Supervisor's approval 
which includes a description and design of equipment and structures 
including the pollution prevention and control equipment to be used. 
Further, the lessee is required to install, use and maintain blowout 
equipment and related well-control equipment in a manner which will 
prevent blowouts. 120/ After a discovery has been made, more detailed 
information is required and the Supervisor's approval is required before 
work can begin. The Regulations provide, however, that "geological 
and geophysical interpretations required by this section shall, upon 
the request of the lessee, be classified as not available for public 
inspection" 121/ until a later time. This precludes detailed public 
consideration of various potential environmental risks associated with 
the commencement of the mining operations. 


The Regulations 122/ enjoin the lessee from polluting land or 
water, damaging the aquatic life of the sea, or allowing extraneous 
matter to enter and damage any mineral or water bearing formation. 
Additionally, the lessee is to dispose of all liquid and non-liquid 
waste materials as prescribed by the supervisor. 123/ Leaks and spills 
are to be reported to the supervisor and, in some cases, also to the 
Coast Guard and the Federal Water Pollution Control Administration. 
All spills or leakage of oil or waste materials of a size or quantity 
specified by the designers under the pollution contingency plan 12h/ 
shall also be reported by the lessee without delay to such designee. 
Pollution which does occur, and which damages or threatens to damage 
aquatic life, wildlife, or public or private property, is to be con- 
trolled and removed at the expense of the lessee. 125/ The lessee's 
liability to third parties, other than for cleaning up the pollutant, 
is left unclear. 126/ 
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(1444) User Relationships, Conflicts and Environmental Impact 


The major environmental protection problems arise from the 
effects mining and exploration activities have upon the marine environ- 
ment and thus upon other user groups. Environmental impacts include 
changes in currents, sediment deposition, water pollution, oil pollu- 
tion, destruction of fishing resources, alteration of the marine eco- 
logy and scenic pollution. 


As the Outer Continental Shelf Study 127/ pointed out, there are 
three principal methods of offshore mineral recovery now used or whose 
use in the future can be anticipated. These are drill hole (liquid 
and gas hydrocarbons and liquified minerals), dredging (surficial 
deposits), and underground mining (lode or vein deposits). 


One of the most adverse, and certainly the most dramatic, potential 
harm from drilling is oil pollution. Often, of course, transportation 
and handling of oil already produced is a major source of oil pollutants. 
Control of transportation, however, is not covered here. Such oil pollu- 
tion includes discharges from broken pipelines and spills from platforms 
and oil well blow outs. Problems can also be caused by drill hole 
recovery of liquified sulphur and the use of chemical leaching agents. 
These can arise from large scale escapes into the sea or from the effect 
of using leaching agents. (Insufficient research to date, however, pre- 
cludes definitive statements concerning potential adverse impacts from 
use of such agents. ) 


Recovery of surficial deposits involves close to shore dredging 
operations. Matters of concern include tailings from dredging operations, 
dumping of materials back into the sea without adequate investigation of 
current or sedimentation patterns, discharging harmful chemicals used 
in the extracting process, and stripping of the seabed surface. 


Economic resource conflicts are particularly acute between fishing 
and mining activities. "There is a twofold effect of mining activities 
upon fishing. First, mining activity can have a potentially adverse 
effect upon the environment by rendering the immediate area of the 
activity incapable of supporting fish, either through toxic pollution 
or through other alteration of the environment." 128/ These may flow 
from; "(1) seismic exploration involving underwater explosions or other 
sources of shock or préssure waves; (2) destruction or upheaval of sedi- 
ments essential for food or cover; (3) siltation; (4) contamination from 
seepage, ruptured pipelines or wild wells; (5) direct destruction of 
sessile animals in or on the bottom sediments; (6) thermal pollution."129/ 
Direct physical conflict between fishing equipment and mineral recovery 
activities can also occur. This may include equipment conflicts, or 
physical interference with fishing operations. 
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Resource conflicts between mining activities and recreational 
use of adjacent beaches or shore line obviously can occur when oil 
pollution fouls the shore as the recent experience at Santa Barbara, 
California dramatically attests. 


Scenic desecration is another environmental problem caused by 
mining activities, although amelioration is possible through imagina- 
tive improvements in the design of platforms. 


(iv) Conclusions and Issues 


Apart from the very serious environmental problems involved in 
the Santa Barbara Channel case, very little information is available on 
the scope, magnitude, and anticipation of the environmental and multiple 
use threats arising from outer continental shelf mining activities. 
Recent events in the Santa Barbara case suggest that substantial changes 
should be made in the leasing and pre-drilling procedures to avoid 
repetitions. It is clear, however, that potentially serious ecological 
problems can be caused by such mining activities and we can anticipate 
more mining activity as technology improves. For those reasons, serious 
efforts should be made to improve methods of prospecting and locating 
leaseable areas, providing adequate environmental data prior to drilling 
or other recovery efforts, and vigorously regulating those areas subject 
to leases. Moreover, serious consideration should be given to requiring 
the Department of Interior to allow public participation in both rule- 
making proceedings and in proceedings anterior to lease awards and the 
granting of drilling permission. 


3. Conclusions 


The foregoing presents only a general overview of environmental 
management problems associated with mineral activities on lands under 
BIM jurisdiction. But even a superficial overview uncovers significant 
problems. 


(a) Authority 


BIM's authority is generally inadequate to control environmental 
degradations caused by mining activity under the General Mining Law of 
1872. The 1872 Act creates rights in eligible persons to prospect and 
develop claims. Access rights are also afforded. The United States does 
not act as if it were an owner of its lands subject to these rights; at 
best it functions as a regulator much as a local zoning authority does 
in relation to privately-owned land. This is an inefficient means to 
protect environmental values and leads to all sorts of environmental 
problems: surface is scarred, destroyed and misused; claims are worked 
and abandoned; water is polluted; access routes are ill-constructed; 
and the like. Tools exist to confront some of these problems. But 
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they are based on a regulatory rather than a proprietary view, and 
they are slow, unwieldy, and require large investments in time and 
personnel for minimal return. 


On the other hand, the systems for mineral leasing, sales, and 
the outer continental shelf are based on a proprietary theory and 
afford opportunities for review of operation plans before exploitation 
begins and for the application of detailed contractual stipulations 
to limit the activities of users. Clearly, the basic conception of 
the relationship between the United States and mineral users under 
these systems is sounder if environmental protection is a priority 
value. 


(>) Planning and Management 


Minerals and Energy planning under the newly emerging BLM 
system is devoted largely to identifying areas of high mineral content 
and areas which should be closed to mining activity because of resource 
conflicts and environmental vulnerability. These are large orders and 
will require high levels of funding and expert personnel which do not 
exist now. Given a national policy judgment that mineral activity is 
a priority value, it is necessary that BIM's efforts be devoted to the 
gathering and analysis of data concerning environmental sensitivities 
of BLM lands. The collection and availability of such data would put 
BIM's land managers in a position to condition individual leases and 
permits intelligently in order to protect against special environmental 
hazards. 


Management activities are largely devoted to administering the 
complex paper systems created under the provisions explored above. 
It is difficult to conceive that there are enough management personnel 
to view individual sites with care, to determine and anticipate with 
contract provisions, the particular environmental risks associated with 
individual undertakings, and to supervise, inspect, and enforce the 
provisions which are imposed except episodically. 
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D. Lands and Realty -- Planning and Management 


1. Introduction 


The BLM administers some 457 million acres of land in the United 
States, supporting a wide variety of resource uses and programs. The 
BLM administers these lands under a variety of statutes and administra- 
tive regulations. Land is considered as a separate resource under the 
Bureau's new planning system as are many cf the substances found on 
land (e.g., minerals) and many of the uses to which land can be put 
(e.g., grazing and timber harvesting). Thus, the BLM has developed 
policy guidelines to aid the administration of various Bureau land 
programs such as classification under the CMUA, disposals and transfers 
under the host of disposal statutes, and support programs for other 
Federal and State activities by making BLM land available for rights 
of way and access roads. 


The "Overview of the Classification and Planning Systems" at the 
outset of this Chapter considered how the BLM makes initial classi- 
fication determinations and what inquiry precedes these. This 
section will supplement that disaussion to some extent because some 
of those activities are an integral part of the lands and realty 
component of the new planning system. The focus of attention, however, 
is on several significant use and occupancy problems that have en- 
vironmental protection implications as for instance, highways and 
electric transmission lines. Finally, there will be a brief discussion 
of the Bureau's special land use permits under which uses and activities 
not prohibited by statute and not otherwise expressly authorized may 
be allowed. 130/ 


ye Planning System 
a. Policy Guidance 


The land resource activity includes land planning, land classi- 
fication, and a realty program. The BLM Manual 131/ states that some 
long-term objectives for the land activity are to: 


Classify public lands for orderly development through 
multiple use management or disposition so that management 
and disposition program can be carried out on a planned 
basis consistent with needs. 


Support Federal resource management programs with 
realty transactions required (such as withdrawals, 
acquisitions and granting of rights-of-way, and land 
exchanges to support BLM or other Federal agency programs). 
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Satisfy local government and private needs for lands for 
urfan, industrial, commercial, residential, and agri- 


cultural purposes consistent with proper land classifi-~ 
cations. 


Retain or preserve those public values that would 
be lost if the lands passed from Federal ownership. (Such 
values include lands adjoining bodies of water of public 
value, scenic natural beauty, open space, lands in flood 
plains, and historical or cultural values. ) 


Seek to acquire the access necessary to fully Sue emer 
the Bureau's management objectives. 


In response to public needs for rights-of-way, grant 
those rights adequate to facilitate an applicant's land 
use requirements consistent with the management require- 
ments of Federal, State and local land use programs. 


Some assumptions held by the BLM are: 132/. 


Technological improvements will permit establishment 
of new communities in areas having favorable climate, 
aesthetic, and other values. 


Sites or demonstration areas for testing research 
and development projects may require large blocks of 
public lands. 


Increased mobility of public land users brought about 
by individual transportation devices such as snowmobile 
and sand buggies, will create more pressure on public 
lands. Damage to land resources will increase due to 
over-use and access to areas having no previous access 
by mechanical vehicles. 


New data sources will revolutionize land resource 
evaluation and classification methods. 


Some major principles and standards to be observed, according to 
BLM 133/ are: 


Land classifications must be consistent with all Federal programs 
and policies, including those relating to: 


(1) Upgrading the quality of the urban environment. 


(2) Upgrading the quality of the rural environment. 
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(3) Implementing programs of planning, renewal and development 
of resources. 


Public values should be preserved through development and 
implementation of appropriate land classification standards and lease 
stipulation techniques. 


All Bureau programs are to be coordinated with rights-of-way 
activities to insure that resource management projects are adequately 
served. 


b. Unit Resource Analysis (URA) Data 


The URA is to include information portraying current land use, 
land ownership, and land classifications to aid in making better 
assumptions as to future land use demands. Much of the information 
is designed to aid in classification and disposition activites. Other 
data pertaining more specifically to present and future use and 
occupancy activities such as pipelines, roads, and powerlines are to be 
noted and their effects on multiple use management described. 


The URA also describes capabilities and opportunities for develop- 
ment. in the future. This description, among other matters, shouid de- 
lineate open-space areas including resource protection areas (areas with 
Unique Natural Features and Critical Resource areas such as watersheds, 
wildlife habitats), buffer areas and limited development areas. The 
limited development areas are to include lands with special physical 
characteristics that determine restrictions on development for the land 
uses listed in the main categories above. (An example would be identi- 
fication of an area as having unstable soils which limits developmental 
potential and being in an unzoned area in a county without a subdivision 
ordinance. The recommendation for this area would be that it should not 
be disposed of until adequate land use controls are in effect.) 


30 Management. Framework Plan 


As discussed in the earlier section on the BLM's new Planning 
System, the Management Framework Plan (MFP) is prepared for planning 
units within Districts. It recommends the resource activities which 
should be carried out in the spatial areas within the planning unit. 

The MFP is primarily a coordinating vehicle: its function is to minimize 
conflicts between the resources uses. As indicated above, the public 
lands are themselves considered a resource whthin the overall management 
responsibility off the BLM. As a result, there is a lands and realty 
component of the MFP. 


There are three steps in developing the MFP. 
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First, all of the relevant URA data and policy guidelines are used 
in determining the optimum use of the public land resources without 
adjusting for other program activity needs or guidelines. Second, identi- 
fiable overlaps and conflicts among resource program activity recommend- 
ations are reconciled or coordinated and finally, the District Manager 
decides which recommendations he will adopt. Some examples of manage- 
ment recommendations would be to prepare stipulations to protect the 
retention of adequate open space in all right-of-way grants, to consoli- 
date BLM holdings, and to refuse disposal applications which disposal 
would be unconsistent with other Bureau actions. 


BLM Manual Release Number 2031, dealing with environmental quality 
and natural beauty, provides guidance to District Managers in evaluating 
proposed land uses, in providing for stipulations in construction leases 
and other permits, in planning for disposals, in evaluating such special 
areas as scenic views and open space areas, and in preparing MFP's. 


The new Planning System is a complicated amalgamation of data 
gathering, policy formulation, resources planning, and program coordina- 
tion. It is very difficult to evaluate the extent to which this sytem 
can identify problems and coordinate conflicting demands for land use. 
Because of the large number of relevent statutory authorities dealing 
with the disposal or retention of the public lands, the problem of 
developing a comprehensive land use program is made more complicated. 
Some of the laws inhibit management actions designed to protect 
environmental values. For example, the BLM has insufficient legal 
authority to control many private actions such as construction of 
access roads to mining locations established under the General Mining 
Laws of 1872. In view of this, it must be questioned whether this 
comprehensive land use program will be able adequately to identify 
environmental protection problems and develop solutions to those problems, 
or at least to mitigate them. 


4, Problem Areas 


The discussion of environmental protection problems caused by use 
and occupancy activities (as identified in the Use and Occupancy Report ) 
will be limited to electrical transmission lines and roads. These are 
both major interventions and illustrate the types of problems encountered. 


a. Electrical Transmission Lines 


The Acts of February 15, 1901, 134/ and the Act of March 4, 1911, 
135/ provide the basic Federal statutory authorization for using public 
lands for the generation, transmission, and distribution of electrical 
power. The 1901 and 1911 Acts differ in important respects, including 
the variety of uses for which rights-of-way are authorized, their 
scope and the lands subject to them. 
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The 1901 Act authorizes rights-of-way through the "public lands, 
forests, and other reservations of the United States," for "electrical 
power." ''The maximum size of the right-of-way is limited by statute to 
the extent of the ground occupied by electrical or other works authorized 
plus a maximum of fifty feet on each side of the center line of the 
electrical lines and poles." 136/ The Act of March 4, 1911 provides 
that the maximum size of such right-of-way is limited to two hundred 
feet on either side of the center line of the electrical lines and poles. 
While relevant regulations repeat the statutory limitations on maximum size 
137/ the actual size of a right-of-way that is granted may be con- 
siderably smaller. Additional rights-of-way for purposes 138/ of ingress 
and egress may also be obtained. Authorization of a right-of-way wider 
than those permitted under the 1901 or 1911 Acts, can, where justified, 
be granted under special use permit in the discretion of the Bureau. 





Both”. Acts delegate to the appropriate executive considerable 
discretion to refuse or condition a grant of a right-of-way. Each 
makes it a condition precedent of such allowance that the chief officer 
of the Federal department controlling the subject lands approve the 
issuance after specifically finding that such use is not incompatible ; 
with the public interest. 139/ Land administering officials have 
not hesitated to use this authority to preclude location of facilities 
where they would impair other values, 140/ Both Acts provide authority ; 
for administrative regulation of such right-of-way and the Department : 
of the Interior has set forth conditions for rights-of-way applications. 
Some relevent conditions include the obligations to: 


iy Clear and keep clear the lands within the right-of-way to the 
extent and in the manner directed by the superintendent in charge; 
and to dispose of all vegetative and other material cut, uprooted, 
or otherwise accumulated during the construction and maintenance 
of the project in such manner as to decrease the fire hazard and 
also in accordance with such instructions as the superintendent 
in charge may specify. 


as Take such soil and resource conservation and protection measures, 
including weed control, on the land covered by the right-of-way 
as the superintendent in charge of such lands may request. 141/ 


In addition to the standard conditions in Department of the 
Interior regulations, the adjudication officer processing applications 
requests the recommendation of Federal agencies having an interest in 
the lands concerned regarding special protective stipulations. 142/ 


Where the lands over which a right-of-way has been issued are 
administered by the Bureau of Land Management, BLM classification 
officers assume responsibility for inspecting to ensure compliance with 
stipulated conditions. Periodic inspections, however, are limited to 
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instances where construction involves substantial disturbance of :natural 
resources or other values. Where lands over which the right-of-way is 
granted are administered by another Federal agency, that agency is 
responsible for securing secure compliance. 143/ (The applicability of 
the Acts of 1901 and 1911 to power projects for the generation and trans- 
mission of hydroelectric power, excepting local distribution lines, was 
superseded by the Federal Water Power Act of 1920.) 14h/ 


The Bureau has adequate authority to condition the grants of rights- 
of-way for electrical transmission lines to minimize environmental 
impacts. But the Bureau has little effective authority to preselect 
transmission line locations and enforce its selection. This is because 
the Statutory Scheme calls for a BLM reaction to an application rather 
than the initiation of a plan (for instance for a “utility corridor") 
by the Bureau. Thus, while an application can be denied if the 
authorized officer finds that such use is not compatible with the public 
interest, there is no inducement for coordinated planning between the 
BLM and users. Thus, resource conflicts and environmental problems 
will undoubtedly continue to occur. 145/ 


b. Hydroelectric Transmission Lines 


The Federal Power Act of 1935 incorporates the Federal Water Power 
Act of June 10, 1920, 146/ which was intended to provide a complete 
scheme of national regulation to promote the comprehensive development 
of the water resources of the nation. "The Federal Power Act authorized 
the Federal Power Commission to issue licenses for the purpose of 
constructing, ... transmission lines or other project works necessary 
or convenient for the ... transmission ... of power across ... any 
part of the "public lands" and "reservations." 147/ "Public lands" are 
defined as such lands and interests in land owned by the United States 
as are subject to private appropriation and disposal under the public 
land laws. The Supreme Court has construed this to mean lands "unquali- 
fiedly" subject to sales and disposition and not appropriated to 
some other purpose. 148/ "public lands" do not include lands and 
interests in lands owned by the United States and withdrawn, reserved, 
or withheld from private appropriation and disposal under the public 
land laws. 149/ 


The Federal Power Commission has determined that its licensing 
authority for transmission lines extends only to "primary" transmission 
lines, i.e., lines transmitting power from the power house to the point 
of junction with the distribution system or with the interconnected 
primary transmission system. 150/ Applications for licenses for non- 
primary transmission lines are directed to the Federal department having 
supervisory jurisdiction of the land or waterway on or over which the > 
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nonprimary transmission line will be located. 151/ Distribution lines 
may still be authorized by the Department of the Interior under the 
provisions of the 1901 and 1911 Acts, 152/ 


Because the regulatory power over hydroelectric primary trans- 
mission lines lies not with the BLM, but with the FPC, the BLM regulatory 
provisions governing rights of way do not apply. To that extent, the 
Bureau is unable to protect its resources directly in the same manner 
and degree as it can when other rights-of-way applications are involved. 
Thus without cooperation and coordination between the BLM and the FPC, 
such resource values as timber protection, aesthetic and scenic values 
on BLM land may be inadequately considered and protected. It is unclear 
to what extent the recent memorandum of cooperation between the BLM and 
the FPC alleviates these problems, It is clear, however, that because of 
increasing power needs these location problems will continue to be a 
source Of environmental protection problems. 


GC. Roads 


Cy eubs ie Highways 


" The Statutes relating to road uses provide for a variety of 
purposes,"153/ The most General, and one of the most troublesome, 
statutes is R.S. 2477 154/ which grants a right of way for the con- 
struction of highways over public lands not reserved for public uses. 
The grant remains in abeyance wntil the highway is established: Formal 
acceptance of the grant is manifested by construction of the highway or 
by public uses in conformity with state law. No application need be 
filed since no action on the part of the Government is necessary to 
grant the right of way,155/ although Department of Interior regulations 
provide that the grant does not extend to rights of way for highway 
facilities which require the filing of an application under other 
provisions of the law. "Where the holder of such highway right-of-way 
determines that such facility will not seriously impair the scenic 
and recreational values of an area,'’ the Department of Interior can 
waive the application requirements "for all facilities usual to a 
highway along a highway right of way granted by R.S. 2477 except for 
electric transmission facilities, designed for operation at a nominal 
voltage of 33 kn or above ... or for oil or gas ph&pe lines which are 
more than 2 miles long and are not part of any other pipe line crossing 
public lands."156/ 


R.S. 2477 poses especially troublesome environmental problems 
because (a) it creates rights-of-way on the unreserved public lands 
as_a matter of right for any use that comes within the meaning of 
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"nighways'' and for any entity which, under state law, is entitled to 
establish "highways;"" and (b) leaves BLM powerless to review a location 
and construction plan or to append conditions to protect against 
environmental harms, e.g., soil erosion and water pollution. The 
statute has been construed to be a standing offer of a free right-of- 


wayl57/ that may be accepted by appropriate resolution or construction of 


a highway by public authorities 158/ or by continued public use even 
without the intervention of a state or local highway department ,159/ 

It is thus an enormously open-ended statute which undoubtedly served a 
useful purpose in the 19th Century in facilitating the establishment of 
roads along section lines 160/ but the continued existence of which 
poses significant problems for the BLM. 


R.S. 2477 deals specifically with public lands that are not 
otherwise reserved for public uses, Department of Interior regulations 
provide that a right-of-way over public land reserved for public uses 
under the jurisdiction of the Department (and revested and reconveyed 
lands) may be obtained by filing an application under the general 
regulations governing rights of way.161/ The application must be 
accompanied by a map showing the location of the proposed highway.162/ 
(In the case of revested and reconveyed lands, the Bureau of Land 
Management must grant permission to construct the highway subject to 
such terms and conditions as may be necessary for the maintenance of 
the objectives of the Act of August 28, 1937,163/ and for the adequate 
protection and utilization of the lands.)164/ All holders of rights- 
of-way under this authority are subject to the terms and conditions 
imposed by the BLM on holders of rights-of-way generally .165/ 


(ii) Private Roads 


The Act of January 21, 1895,166/ authorized the Secretary of the 
Interior to permit the use of rights of way over public lands (not 
within the limits of any national forest, park, military, or Indian 
reservation) for tramroads to the extent of 50 feet on each side of the 
centerline of the tramroad, Within the meaning of the statute, tram- 
roads are defined as tramways, railroads and motor truck roads to be 
used in connection with mining, quarrying, logging and the manufacturing 
of lumber.167/ Rights of way obtained under this authority are subject 
to the terms and conditions which apply to rights of way in general.168/ 
It appears therefore, that conditions necessary to protect the public 
resources can be imposed by the Secretary of the Interior on rights- 
of-way for most private roads across public lands. Except for access 
roads to mining operations granted under the authority of the general 
mining laws, the Secretary of the Interior through regulations has 
authority to protect the public resource. 


The most significant problem regarding private roads is caused 
by the insufficient legal authority to control development of access 
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roads to mining operations.,168A/ Under the General Mining Laws of 1872, 
mining, operations, including access roads, are entitled to unrestricted ; 
occupancy of public lands. This is to be distinguished from operations 
under the mineral leasing laws which do permit control of the subject 

lands, and therefore control over the access roads to such operations. 
Because the General Mining Laws provide no authority for either the control 
of mining operations or the restoration or treatment of land surfaces 
disturbed by such operations, severe damage can be caused to natural 
resources by development of access roads. Such damages can result from 

poor road location and unsound roadbuilding practices and can cause 

erosion of soil and vegetative cover. Because no statutory authority exists 
for administrative controls, the only present controls over construction 

of such roads is through voluntary cooperation by the users, 


(iii) Federal Aid Highways.169/ 


Title 23 of the United States Code contains two statutes which 
provide for the conveyance of rights-ofsway over public lands to State 
highway departments for Federal aid highways. 


23 U.S.C. § 107(d) (1964) provides that whenever rights-of-way, 
including control of access, in the Interstate System are required over 
lands or interests in lands owned by the United States, the Secretary 
of Transportation may make such arrangements with the agency having 
jurisdiction over the lands as may be necessary to give the State or 
other person constructing the project adequate rights-of-way and control 
of access thereto from adjoining lands, 


23 U.S.C. § 317 (1964) provides that if the Secretary of Transporta- 
tion determines that any part of the lands or interests in lands owned by 
the United States is reasonably necessary for the right-of-way of any 
highway eonstructed on the Federal aid primary, secondary or Interstate 
System, a map showing the portion of such land desired may be drawn so 
that public domain lands may be identified and the land conveyed to the appro- 
priate State highway department. If within four months the Secretary of 
the department supervising the requested public land hag not certified to 
the Secretary of Transportation that the proposed appropriation is con- 
trary to the public interest or is in conflict with the purpose of the 
reservation, the land may be transferred. The transfer is subject to the 
conditions imposed by the supervising department as necessary to protect 
the reserve. 


Applications for lands under the jurisdiction of the Department of 
the Interior are to be filed with the Bureau of Land Management .170/ 
Prior to filing, an applicant is expected to consult with local officials 
of the Bureau to determine whether or not the use of the lands for right- 
of-way purposes, including scenic buffer zones,171/ is consistent with 
the management program and to agree on such measures as may be necessary to 
maintain program values.172/ 
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Grants of rights of way are to be based upon considerations of 
adequate protection and utilization of Federal land ,173/ and the con- 
ditions imposed on grants of rights of way in general apply .174/ It 
is the policy of the Bureau of Land Management that conditions be kept 
to the minimum necessary to protect significant resource values: the 
conservation benefits should be weighed against the resulting costs 
to the highway program.175/ 


23 U.S.C. Section 138 declares that it is a national policy to 
preserve the natural beauty of the countryside, public parks, recrea- 
tion lands, wildlife and waterfowl refuges, and historic sites. The 
Secretary of Transportation is to cooperate with the Secretary of the 
Interior in developing transportation plans and programs to maintain 
or enhance the natural beauty of the lands traversed. After the ef- 
fective date of the Federal Aid Highway Act of 1968 (August 23, 1968) 
the Secretary of Transportation shall not approve any projects which 
require use of any publicly owned lands from a park, recreation area, 
wildlife or waterfowl refuge as historic sites unless the following 
conditions are met: (1) there is no feasible alternative to the 
highway plan; (2) the program seeks to minimize hazards to these 
areas resulting from such use. Although this section provides the 
Secretary of Transportation with discretionary, not mandatory, 
authority to prohibit the use of the designated lands for Federal 
Aid Highway purposes, this section does constitute an important 
policy directive. To the extent that the terms "feasible alterna- 
tive,'' and "seeks to minimize hazards" are interpreted broadly, the 
Secretary of Transportation has a significant mandate to protect the 
public lands from damage due to Federal and nighway construction. 


(iv.) BLM Road and Trail Construction Program Plene 


Construction and maintenance of roads and trails for the purpose 
of providing access to the public lands administered by the BLM is an 
integral section of the new Bureau Planning System. (Authority to build 
roads and trails is granted under the Federal Aid Highway Act of 1962, 
the O and C Act of 1937, and the National Trails System Act.) 


The long term objectives of the program are to build and main- 
tain road and trail systems which will provide access to the public 
lands commensurate with the economic and social value of the resources 
served and the need for their development, use and protection. 


Major principles and standards to be observed are: (a) roads 
and trails are to be designed and constructed in a manner which in- 
corporates the requirements of the resources served; (b) roads are to 
be designed to fit as harmoniously as possible with the topography, 
to do the least damage to the environment, and to avoid immediate 
proximity to streams and lakeshores; (c) roads are not to be con- 
structed unless they contribute to the production of economic or social 
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benefits from the public lands; and (d) the standards used are to in- 
clude requirements of Federal laws, such as the Highway Beautification 
Act. 


Support recommendations in the Management Framework plan are 
to include evaluations of the existing road system and needs for new 
roads. 


The Bureau of Public Roads is responsible for approving the 
location, type and design of all projects for Public Lands Development 
(PLD) Roads and Trails. These are those roads wholly within the public 
lands. Roads and trails built on Federal lands under the Federal-Aid 
Highway program are to be selected as being of primary importance for 
the development, protection, administration and utilization of public 
lands and resources under the Bureau's control. They are to connect 
BLM resources to an eStablished road system (one approved by a State 
or Federal agency.) All roads and trails for which government appro- 
priated funds (both maintenance and construction) are to be used, 
must be a part of an approved transportation plan, and must serve 
multiple use purposes. This includes fire protection, and recreation 
roads, and any purchaser-constructed, log-hauling or other roads that 
are to be accepted and kept open and maintained past the season when 
they are constructed. 


Programs, Design and Physical Standards 


Standards. The first step in the design of a public lands 
development road (PLD) is the selection of suitable physical standards. 
Estimates of the type and volume of traffic should be prepared and in- 
formation assembled as to the general purpose of the road and whether 
its use will be seasonal or continuous. (For example, in planning a 
timber access road, it is necessary to have information concerning the 
total volume of timber to be harvested, the annual cut, etc.). The 
general geometric and physical design standards then selected are ad- 
justed to erosion prevention, right-of-way, and construction expense 
factors peculiar to the area.177/ 


Location. There is to be a field examination of routes identi- 
fied on the planning maps. Complete reconnaisance of the route is to 
be completed before the survey is started, with careful consideration 
being given in selecting the location in order to preserve the natural 
attractions and scenic beauty along the route. Channel changes, stream 
encroachments, and culvert installations in any fish-bearing stream 
should be cleared with the State Fish and Game Agency. In keeping 
with preserving the natural topography, the following points are to be 
considered: 


1. Locate so as to conform to topography. 


2. Avoid unnecessary desecration to shore of streams and lakes. 
Leave fringe of brush and trees along shore if practicable. 
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Locate to reduce to-.a minimum the size of cuts and fills 
with resulting scars. 


Give full consideration to relation between gradient and 
erosion as applied to local condition. 


Give full consideration to possible effect of location on 
administrative sites, recreational sites, and recreational 
development. 


Avoid as far as possible the cutting of trees that may be 
outside the final clearing limits, and the excessive blazing 
of trees for reference points and bench marks. 


Avoid filling in a stream bed wherever practicable, but if 
it is necessary to do so, the fill should be protected with 
adequate riprap and aijiditional channel excavated to provide 
free flow of stream. Channel changes should not result in 
abrupt changes in the direction of flow. 


Borrow and gravel pits should be located out of sight from 
the road where practicable. 


Desirable vistas should be spotted and included in survey 
plans.178/ 


Construction procedures to be followed include: 


A. Preservation of vegetation. During construction, 


care should be exercised to preserve natural features 
and vegetation (for example, timber adjacent to con- 
struction areas may be destroyed by heavy equipment. ) 


B. Debris Control. Insect outbreaks can result from 
road clearing operations; so the project engineer 
should plan to pile and burn all fresh debris over 
four inches in diameter as an insect control measure. 
Noncombustible debris should be deposited out of 
sight of the roadway and not in. any running stream. 
When a suitable opportunity can be found the most 
effective use of noncombustible debris is as an 
erosion prevention in a natural depression. 


C. Access Ways. Any traveled ways, outside the cross 
section, developed for use during construction shall 
be obliterated. 


D. Construction Camps. Areas used for these camps and 
other operating areas, shall be returned to their 


..4 


bene. 
qr 


Iv-49 


natural state at the close of construction. Insofar 
as practical, such areas are initially sited with an 
intervening screen of natural cover but this in no 
way voids the necessity for a complete final cleanup 
and restoration.179/ 


Maintenance. Provisions are to be made for surface maintenance, 
shoulder and side slope maintenance, roadside maintenance, and drainage 
maintenance. More specifically, shoulder and side slope maintenance 
includes vegetative cover, surface water, economical maintenance, fill 
section and side slopes. Road side maintenance includes appearance, 
erosion prevention, tree growth, visibility protection and chemical 
control. Drainage maintenance includes culvert erosion, debris control 
and stream erosion. 


(v.) Conelusions - Roads 


Adequate authority generally exists for protecting environmental 
values threatened by road location and construction except in the im- 
portant cases of R.S.2477 highways and access roads to mining operations 
carried on under the General Mining Law. Even where there is consider- 
able authority to control environmental impacts, however, the planning 
job is formidable. There is a complex mixture of road types (Federal, 
private, state, etc.). Detailed conditions are difficult to draft as 
is identification of the significant environmental values to be pro- 
tected (e.g., streams, natural vegetation, scenery). Field-checks and 
coordination (for instance with the Fish and Game experts) is time con- 
suming as is careful supervision. Finally, even the most streamlined 
planning and engineering approach would find difficulty in controlling 
adverse environmental impacts, given the dearth of available ecologic 
data and the rapid pace of road development. 


4, Special Land Use Permits 


Special Land Use Permits (SLUPS)180/ are used to grant limited 
tenure of the public lands administered by the BLM for lawful, bene- 
ficial and needed activities not specifically provided under existing 
authority. Permits may be issued for occupancy and/or use of public 
domain lands or acquired lands or improvements, including roads. 
Generally, permits do not authorize construction of permanent improve- 
ments or authorize any substantial change in the land's character. 
Permits are to be issued for the shortest term possible in order to 
minimize conflicts with other potential or desired uses. Stipulations 
are to be included, when necessary, to protect the lands and resources 
involved, and the public interest in general. 


Special provisions are included in the Manual for permits for 
advertising displays.181/ Distinctions are made in the provisions be- 
tween sign permits issued along the Interstate and primary system and 
permits issued along other roads. The Manual provides that no permits 
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will be issued for the former until national standards for such displays 
are published by the Secretary of Transportation in a-cordance with the 
Highway Beautification Act of 1965. Until such standards are set, per- 
mits will not be issued along the interstate system for lands within 
660 feet of the edge of the right-of-way or for displays which are 
legible from the main travelled portion of the highway. For lands ad- 
Jjacent to all other roads, permits are not to be granted unless they 
conform to the following criteria: billboards are not to be permitted 
where alternate sites are available on private lands, in scenic or 
recreation areas, on trees or other natural features, or except in 
designated public service advertising zones or safety rest areas. 
Further provisions are that: displays must conform with local plans 
and zoning ordinances, and finally, displays should be consistent 

with national programs for the preservation of natural beauty.182/ 
Apparently, there are no requirements for permittees to post a per- 
formance or surety bond before receiving a permit. 


Regulations issued on January 18, 1969 183/ provide guidance for 
issuing permits for commercial facilities and services and sports events, 
races and rallies on BLM administered land. Commercial facilities and 
services are defined as accommodations, equipment and other related 
supplies and services. In addition to the permit provisions previously 
mentioned, each permit to provide commercial facilities is to contain 
stipulations necessary "to protect the public interest and the public 
values in the lands as may be determined by the authorized officer."184/ 
This is a broad statement and incorporates a wide range of management 
policies designed to promote effective land management practices. 


Permits issued for sports events, races and rallies are to in- 
sure that the activities do not damage the lands, particularly the 
fragile desert lands in southern and western California. To this end, 
applications for permits are to include a map or diagram of the pro- 
posed route of the event to assist a ground inspection of the route or 
location of the event; a description of the purpose of the event and 
estimated number of persons participating; and a description, if 
motorized vehicles are involved, of the type and estimated number of 
vehicles participating. 


The authorized officer may reject any application for any activity 
which he considers will irreparably impair scenic and other values. 
Surety bonds may be required by the authorized officer to insure cleanup 
of litter, repair of any improvements damaged as a result of the per- 
mitted use, and restoration of any land requiring stabilization as a 
result of the event.185/ 


In addition to these special use permit regulations, the Bureau 
also promulgated guidelines for recreation access and operation of 
motorized vehicles on Bureau land in an effort to control the use of 
such vehicles on Bureau land, particularly desert lands. As The 


California Desert Study 186/ pointed out, the desert is a particularly 
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fragile environment and the delicate balance between air, soil, water, 

plants and animals must be carefully protectea from exploitation. In 

an effort to control the potentially damaging impact that motorized 

vehicles have on these lands, the regulations187/ limit vehicle use 

sites and areas to lands having low resource production, erosion and 1 
siltation potentials. "Selection shall be governed by the ability 

of the land and resources to withstand and sustain cross-country 

driving and vehicle use impacts." 





Although these regulations help in establishing guidelines for 
use of Bureau land, there still remains a serious enforcement problem. 
Not only are the areas involved large in size and often remote and in- 
accessible and the number of available enforcement officials small, 
but also the BLM officials lack the authority to arrest violators. 

This lack of an enforcement power seriously impedes the management 
effort of the BLM, particularly in those areas where the balance be- 
tween proper and improper use is so finely drawn. The publication of 
The California Desert Study and the promulgation of the recent special 
use permit and vehicular use regulations illustrate the BLM's aware- 
ness of the problems caused by increased recreational pressures on its 
lands. Potentially, these vehicular uses can be quite destructive of 
the ecological balance in the areas they intrude into: more importantly, 
even non-harmful uses, if not adequately supervized and controlled, can 
be quite damaging. To the extent irreparable damage has not already 
occurred, the BLM is faced with the prospect of preventing such harms 
through proper planning and program development. The extent to which 
proper planning alone will be sufficient without adequate enforcement 
powers is questionable. 
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E. Grazing Planning and Management 


The management of land for grazing is a principal task of the 
Bureau of Land Management. In 1966, some 160 million acres of BLM 
land were suitable for grazing and some 10 million domestic animals 
(cattle, sheep, goats and horses) were being grazed by private users 
under permits, licenses and leases.188/ 


The environmental issues associated with grazing are of two 
sorts, One sort clusters about the concept of sustained yield: 189/ 
to what extent does BLM's planning and management system for grazing 
nurture and protect forage resources to permit sustained forage and 
livestock yield, This is essentially a conservation issue. The other 
sort clusters around multiple use: to what extent does BLM's grazing 
System guard against environmental depredations, such as soil erosion 
and water pollution, important to other resource and use activities 
such as timber harvesting, watershed management, and the preservation 
of wildlife. 


This section will first examine some particular environmental 
problems associated with grazing. It then turns to the BLM's adjudication, 
planning, and management systems that seek to carry out range management 
objectives that relate to these problems. Some of the discussion is 
relatively thin because the Forage Study 190/did little with these 
issues and the BIM's planning system is still evolving. 191/ 


1. Environmental Problems 


The conflicts between grazing and timber on the public grazing 
lands are difficult to evaluate because neither the Forage nor the 
Timber Study considered the BLM's timber management program in relation 
to its grazing program. Most of the BLM’s timber management activities 
are concentrated in the revested O and C lands 192/ although timber 
sales are also made elsewhere. The major areas of conflict are between 
timber management practices designed to protect sustained timber yields 
(e.g., regeneration protection and regeneration cutting) and practices 
necessary to provide adequate forage for livestock grazing in forested 
areas. Other problems concern inadequate soil preservation and restoration 
practices and improper preservation of watershed areas. 


The conflicts between grazing and watershed protection occur 
when livestock are grazed on lands where the kind and amount of 
vegetative cover influence and affect the amount and manner in which 
water flows from the watersheds. Conflicts of use arise when the 
areas to be grazed have limited soil development or very erosive soils 
because of steepness and texture or deteriorated plant cover. Grazing 
in these instances would have detrimental effects on the condition of 
the land and on the quality of the watershed. These include accelerated 
erosion, decreased water yields, and polluted waters. 


ibl 
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The conflicts between grazing and wiidlife use primarily involve 
competition for forage and problems concerning public access to hunting 
and fishing areas. Competition between the two groups of animals 
varies according to region, vegetation type, topography and the species 
of animals involved. Properly balanced use of the forage resource 
can preserve and improve the quality of the range land for both 
livestock and wildlife. Conversely, however, certain range management 
practices can have detrimental effects on wildlife habitat. These 
include removal of certain forms of vegetation and construction of 
fences and other range improvements.193/ 


Finally, there are other program activity functions conducted 
by the Bureau that have impacts on the grazing lands. These include 
“tre protection and road construction. To the extent that inadequate 
consideration is given to the impacts such programs have on the 
condition anc quality of the public lands, these programs have 
detrimental environmental effects. (These are treated elsewhere in 
this chapter. ) 


Y, 


The Adjudication of Grazing Privileges--Range Objectives 


The Taylor Grazing Act of 1934 194/is the logical starting 
place in determining BLM objectives for grazing. That Act was passed 
“(1) to stop injury to the public grazing lands by preventing over- 
erasing, (2) to provide for their orderly use, improvement and 
development, and (3) to stabilize the livestock industry dependent 
upon the public range." 195/ Under the Act some fifty-two grazing 
districts have been established encompassing over 155,000,000 acres.196/ 
Section 3 of the Act fave authority to issue grazing permits upon Ya 2 
specified standards and in a denominated order of preference. Section 
15 pave authority to lease land for grazing located outside of grazing 
districts, In 1966 nearly 19 million acres were so leased.197/ 


Under the Tavilor Grazing Ac the Grazing Service (and then its 
statutory successor, the BLM) had to determine what land could be 


mrazed, under what condition, and by whom. These determinations were 
made in a process called adjudication of grazing privileges.198/ BLM 
hac completed adjudications in most grazing districts by the early 
1960 's.199/ Apparently, however, readjudications can still occur, 
presumably, at least, when a permit, license or lease expires or in 
relationship to unit or area permits. The BLM had published a revised 
Range Adjudication Handbook 200/ at least as late as 1965. 





In light or this, it is of some importance to examine how, if 
at all, environmental factors enter into an adjudication process. 


Adjucication established the availability of land for grazing 
use. A relevant Manual provision states in this regard: 201/ 








IV-54 


Multiple Use Considerations. The availability of land for 
grazing use and the amount of forage available for use by 
livestock will be determined after giving consideration to the 
wildlife, conservation, and other multiple use demands. 
Management plans and range improvement programs will include 
and be correlated with other uses and needs of the lands. 


This directive is somewhat analogous to coordinating instructions 
used in Forest Service Regional Guides. But the directive here is 
even more general and could be no more than a broad recognition of 
the multiple use objectives contained in the Classification and 
Multiple Use Act of 1964 202/ and their applicability, presumably, 
even within grazing districts. Nevertheless, the directive gives a 
District Manager who so desires a basis for negotiating with a 
crazing association which desires the use of maximum possible acreage. 


Another Manual provision 203/ relates to wildlife: 


Allowances for Wildlife. The district manager will reserve 
in each grazing district, sufficient Federal range forage 

anc habitat to accommodate the needs of a reasonable number 
of wildlife animals (43 CFR 4111.3-1 (b)). It is imperative 
that specific primary areas of wildlife use be identified 

and that reservation of forage be designated for the specific 
areas for applicable seasons of use and not merely assigned 
unit wide. 


Finally, a number of provisions call for the collection of 
various data through range surveys related to the continued production 
On rorage. These contain no detailed directions, however, respecting 
the protection of environmental resources such as water purity and 
watershed quality. 


Roughly speaking, an adjudication determines what lands are 20!1/ 
available for grazing by how many livestock during what portions of 
the year and who qualifies in order of preferance. Actual permission 
is granted (within grazing districts) under license or permit. 


In the past, most permissions were by term permit (up to ten 
years), Term permits are still used, but are being replaced in many 
areas by permits which ineorporate a management plan. The permit 
specifies the number. of livestock to be grazed on an allotment during 
speciried periods annually. It also states that the permittee is 
subject to temporary adjustments "to protect or conserve the public 
lands affected’ and to all applicable rules and regulations. 205/ 


As can be seen, adjudications, in the past, have been important 
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components of a range planning system--basic decisions respecting 
intensity of use were made in their course. The adjudication process, 
however, was designed to reduce overgrazing on the public lands and 

to bring order and stability to local livestock industries. It was not 
designed to address difficult multiple use problems or to provide Aon 
detailed treatment of environmental conflicts. 


The BLM now defines its mission on grazing lands more broadly 
than before in light of the Classification and Multiple Use Act of 
1964: 206/ 


The lands are to be used in harmony with their potentials, and 
the productive capability of the renewable resources preserved. 
Grazing district administration is directed toward obtaining 
the optimum sustained yield of forage for use by livestock 

and wildlife in balance with a multiple use program designed 
to enhance and perpetuate range resources and to facilitate 
maximum economic use consistent with Long term conservation 
objectives. Range resources include forage, soil, watershed, 
recreational and aesthetic values and wildlife habitat. 207/ 


This has led to the use of allotment management plans, as 
often as possible, im order to specify the privileges and obligations 
of the users within @ planning framework. The AMP is similar in 
concept to the range management plan used by the Forest Service. It 
is both a planning document and an agreement. It is prepared in 
concert by BLM officials and the permittee. It is apparently replacing 
the term permit as the basic authorizing document in numerous instances. 208 / 


3. Allotment Management Plans 


An AMP covers an ‘allotment"--and area designated for grazing 
use. (Presumably the area bears considerable relationship to areas 
designated in prior adjudications.) The area may be used by one or 
more livestock operators (presumably under previously adjudicated 
grazing privileges). It must contain (1) information including 
resource data (e.g., erosion condition and grazing capacity), (2) a 
svatement. of objectives stated specifically and backed up by reasons, 
and (3) a grazing management system described in detail and related 
to the objectives. 


Over time the allotment management plan should begin relating 
to BLM's new planning system. Much of the information should come 
“rom Unit Resource Analyses and the objectives statements should relate 
to Program Activity Objectives stated in the Manual. 


The AMP provisions contain some references to environmental 
oroblems although the levels of analysis and anticipation are not as 
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detailed as are the analogous provisions in Forest Service directives. 


The objectives of the planning system include environmental 
goals: 209/ 


Objectives. To establish a grazing management program which 
obtains and sustains stable soil and watershed conditions and 

a dependable supply of forage in balance with other multiple 
uses. Allotment management plans provide continuity to the 
range management program. The long term objective is to complete 
allotment management plans on BLM lands to be retained for 
management that will be used by livestock. Exceptions may be 
isolated or fragmented tracts of public lands or ephemeral 
range areas of the Southwest. 


Two of the six priorities for scheduling the preparation of 
AMP's are environmental: 210/ 


Acuteness of Grazing Use Problems. Normally allotments that 
have been or are subjected to abusive use warrant preference. 


Unsatisfactory Watershed Conditions. Improperly managed live- 
stock use has often been a contributing factor to deteriorated 
watershed conditions. Where such conditions exist the areas 
will receive high priority for corrective management. 


Specific mention is made of the need to correlate the provisions 
of the AMP with other resource needs and the maintenance of desirable 
environmental conditions: 211/ 


Correlation. Although the AMP is basically a grazing manage- 
ment plan, the livestock use made of an area is influenced by 
the use and development of other resources. Needs of watersheds, 
wildlife habitat, frail dands,°recreation,* and rorested areas 
will be considered on the basis of existing information. The 
needs of other resource uses may impose constraints upon 
livestock use and influence the grazing system developed. 

Grazing use may be modified as additional data on resources 
becomes available. (Refer to 1608). 


Information contained in the AMP should uncover resource con- 
flicts and major coordination problems: 212/ 


General Information. State concisely the present situation 

with regard to resources (forage, soil, watershed, etc.). 

Describe the resource use problems and conflicts. Use tabulations 
rather than written discussions as much as possible. This 
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information must be thoroughly studied and analyzed prior to 
deciding on objectives for the allotment management plan. 


Coordination. State the relationships of grazing management 

to other resource uses or Bureau programs. Identify major 
problems in the area. Refer to pertinent cooperative management 
efforts between agencies. 


The BLM Manual contains numerous other directives relative to 
erazing management. Few provisions, however, directly relate to 
environmental protection. Even the detailed provisions concerning 
erazing management systems--many of which were amended and supplemented 
in late 1968--are largely irrelevant to these problems. 


Conclusions 


The BLM is in the process of adopting a radically new planning 
system for adjusting resource and activity conflicts and anticipating 
and ameliorating environmental harms. Planning for grazing management 
is likewise in the process of modernization and supplement. It is 
too early to judge whether the system can adequately treat environ- 
mental problems. It seems apparent, however, that the BLM possesses 


adequate legal authority to impose appropriate conditions and limitations 


on grazing use to these ends. 
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F. Timber Planning and Management 


1. Introduction 


The O&C Act of 1937 and the O&C timber management program were 
the forerunners of the Bureau timber management programs on all BIM 
forested lands. The Act of 1937 authorized the multiple use and 
sustained yield management for purposes of “providing permanent source 
of timber supply, protecting watersheds, regulating streamflow, con- 
tributing to the economic stability of local communities and indus- 
tries and providing recreational facilities. . ."213/ 


In evaluating the timber program, it is important to realize 
that there are two environmental implications of the Bureau's systems 
in existence at present. One is the timber management program, ante- 
dating the new planning system, which is based on experience derived 
from managing the extensive O&C forest lands. The other is the program 
being developed as part of the new planning system. 


2. The New Planning System 214/ 
a. Policy Guidance 


The BLM timber program activity includes planning, managing, 
developing and protecting the Bureau's timber resources under a pro- 
gram of multiple use. 


Major principles and standards to be observed include that: 


the dominant criterion for managing timber lands is the 
protection and improvement of the resources base so as 
to meet the needs of the American people. The type of 
products or combination of products produced by these 
lands are secondary. Knowledge of the ecology of forest 
areas is a prerequisite to proper timber management 
programs. This includes knowledge of the response of 
all vegetation and wildlife to changes in environment. 


Long-term priorities are to: 


intensify forest practices for increased wood output on 
a sustained yield bases and develop full timber programs 
under multiple use concepts. 

b. Unit Resource Analysis Input 


Present Situation: The "present situation" section of the URA 
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is to describe the location and quantity of the unit's existing timber 
resources, and.the amount and type of use being made of the timber 
resource or other vegatative products. This description is to give 
primary emphasis to the ecological and site factors determining the 
species of timber growing in the unit and the location of the timber 
resources in relationship to topography, soil, elevation and climatic 
factors. Also to be discussed are the adequacy of physical and legal 
access available for timber management. 


Finally, the history of the area is to be described in terms of 
how fires, insect epidemics or past cutting practices have affected 
the present timber resource. 


Capabilities and Opportunities for Development: Each forest 
timber stand is to be classified according to the following factors: 


site quality (is the site capable of producing timber in commercially 
acceptable sizes, qualities, etc.); operability (is it feasible to 
harvest the area using currently developed logging equipment); and 
damageability ("are conditions so delicate that logging will result 

in irreparable damage). Such sites are characterized by highly erosive 
soils, thin soil mantles, and rocky ledges. Currently merchantable 
stands growing on such areas may be the final product of hundreds of 
plant successions (sic.). If this situation exists, the area probably 
cannot be managed under the principles of sustained yield.") 


Following this analysis, forest areas are divided into two 
classes: intensive management areas and protection areas, on the 
basis of their potential to produce timber on a sustained yield basis. 


Protection areas are characterized by some of the following 
conditions: low site class, nonmerchantable species, highly erodible 
soils, steep or rocky areas with a shallow soil mantle, and areas 
difficult to reforest. These lands may have a high value for water- 
shed protection, wildlife habitat, and recreation, but low value for 
timber production. Classifying a forest area as a Protection Area does 
not preclude the sale of occasional timber products from these areas. 
Most woodland types would be classed as Protection Areas even though 
substantial sales of posts, fuelwood, or other products may be made 
from them. (These areas generally do not have the potential to be 
managed primarily for these products because of low site quality or 
adverse site conditions, and the production of these products is an 
incidental management consideration. ) 





Management considerations for intensive type management areas 
should include a discussion of those management practices which would 
affect, conflict with, or require coordination with other activities 
or programs. Management practices vary with forest class and timber 
type, but some of the items which are to be enumerated are type of 

















IV-60 


cutting (clear cutting in blocks, strips, etc., or selective cutting), 
Slash disposal recommendations, reforestation considerations, site 
improvement practices, etc. The specific tracts on which this will 
be done do not need to be identified at this point. 


Management Framework Plan: The management framework plan 
develops optimum resource activity recommendations based on the infor- 
mation and guideline above. These activity recommendations are then 
coordinated for conflicts. Management recommendations (with alterna- 
tives, if any) are then to be prepared. This will constitute the 
directives and constraints on the program activity plan for each timber 
resource unit within the planning unit. Examples of timber management 
recommendations relevant to environment would be: to protect scenic 
values timber cutting should be done on an individual tree selection 
basis in buffer or near view areas; permanent road construction should 
be kept to a minimum in such scenic areas; further sales should not 
be conducted in severe erosion class areas until it can be demonstrated 
that logging can be conducted without excessive soil damage. 


Timber Use Plans 


a. Development of the Timber Management Plan 


At the present time,215/ there appear to be no comprehensive 
timber management plans, either at the state or district levels.216/ 
Rather, a series of functional plans, including reforestation plans, 
forest protection plans, timber sale plans, access road plans and 
general development plans, are prepared for each area within the 
district. These plans are coordinated by use of overlay maps for 
each timber management area. These overlay maps also delineate areas 
which have been reserved for watershed, recreation or other uses. 


"The start of the management plan is the taking of the inventory. 
An allowable cut is then determined for each master unit on the basis 
of the inventory. Once the allowable cut is determined for a given 
master unit, it is apportioned according to districts and areas and 
the area manager supervises the working up of a timber sale plan for 
each area. The timber sale plan is simply a distribution of the 
allowable cut to given areas. In working up the sale plans, other 
considerations, such as multiple use management and location of access 
roads are taken into account ."217/ 


The inventory is to provide the resource data to develop sound 
timber management and action plans in terms of economic and silviculture 
factors. Data collected should include present condition of the land 
and the likely response of the area to changes in those conditions. 

The BIM manual provides criteria to ascertain priorities for areas 
to be inventoried, such as emergency need to recover values which 
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would otherwise be lost and availability of access routes for timber 
removal. 


The allowable cut is the total wood volume to be harvested 
under the planned management practices. This determination is affected 
by the policies of sustained yield and multiple use management. This 
latter consideration, as under Forest Service practice, can have the 
effect of either excluding areas from the allowable cut determination 
or reducing the projected allowable cut for a given area because of 
conflicting resource values. 


Some of the objectives that the BIM states for the administra- 
tion of its timber management program are: to provide a balanced 
resource management program including adequate consideration of 
timber, watershed management, recreation use and wildlife; to include 
in timber sale contracts terms and conditions which are designed to 
aid prompt reforestation and to protect soil, watershed, recreational, 
scenic and other natural values. : 


b. Timber Sale Plan 


The annual timber sale plan is to reflect overall management 
goals, land use planning, and the anticipated effects of the sale on 
other resources. In preparing and planning for a timber sale, the 
general needs and goals for e particular area are to be established 
years in advance through long-range plans. Before observing the area 
of a proposed sale, the resource area manager and the field forester 
are to review the annual timber sale plan, the land use plan, the 
permanent access needs for the area, long range road construction 
requirements for development of the area, multiple use relationships, 
including protection of watershed and fish and game management needs, 
and long-term rights-of-way agreement. During the field investiga- 
tion, the forester should consider the areas of diseased, dying or 
salvage timber requiring immediate harvesting, relationship of long- 
range road plans to topography, stream courses, timber removal require- 
ments, and other uses of the land, silvicultural requirements of the 
timber species involved, size of sale, logging systems and limita- 
tions, measures to prevent fire, insects and disease, protection of 
the site, preservation of water quality, slash disposal and air quality 
problems, reforestation potential and opportunities for thinning. 


These field observations can result in alterations or amend- 
ments to the timber sale plan. The actual volume of timber to be 
sold should be determined by the limitations imposed by sound forest 
management and multiple use management considerations on the allow- 
able cut calculation. 
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c. Multiple Use Considerations 


Timber harvesting must be coordinated with other multiple use 
resource considerations to insure that sound management practices 
are cbserved. "Harvesting is to be accomplished with minimum in- 
fliction of damage to adjacent timber and maximum protection from 
fire, insects, disease, winds and other hazards."218/ The BIM Manual 
also provides that sale areas are to have safeguards to reduce the 
amount of soil erosion from road construction, logging or slush 
disposal. Logging debris is not to be left to choke stream channels 
in other locations where it would cause damage to fish habitat .219/ 
The BLM Manual also provides that special measures should be taken 
when necessary to protect scenic, recreation or wildlife values .220/ 


A recent BIM Manual release 221/ provides multiple use planning 
guidelines for coordinating forest management and wildlife management 
programs. It requires that all multiple use considerations be applied 
in the forest management program in order to understand the inter- 
relationships betwe@n uses and the forest ecosystem. It states as 
specific policy that buffer strips (a minimum of fifty feet from 
either side of the stream) should normally be left on all streams 
having fisheries values within timber sale areas; that intermittent 
streams which provide spawning areas for anadromous fish receive 
the same protective measures as permanent streams; and that stream- 
side forest management activities must consider improving or maintain- 
ing fish habitats which depend upon cover, oxygen, temperature, spawn- 
ing, habitat and food in natural waters. It further recognizes that 
any physical changes caused or anticipated through forest management 
activities must be evaluated as to their benefits or detriments for 
the management and use of timber, soil, water, and wildlife habitat. 


The new release discusses the effect that certain timber prac- 
tices have on wildlife habitat. Some examples are: "commercial 
timber harvests alter the cycle between open areas and closed forest 
canopies and because forest wildlife is dependent on openings in the 
forest canopy for food and sunlight, alteration of the density of 
the canopy influences wildlife populations; commercial thinnings affect 
changes in bird and mammal populations because they increase the spacing 
in the canopy and permit more sunlight to enter; reforestation affects 
wildlife populations because it shortens the period of desirable plants 
for wildlife." "Effective management practice is to provide a con- 
tinuing series of adjacent openings so as to rotate plant succession 
in a geographic area." The Manual also calls the land manager's 
attention to the interrelationships between timber harvesting and 
reforestation plans and wildlife control of destructive forest animals 
(those that eat and damage seedlings and trees). Finally, the land 
manager is to consider the interrelationship between timber cutting 
and the alteration of the relationship of plants, soil, water and fish 
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habitat. Particular attention is to be given to road construction 
because of its impact on soil erosion and vegatative cover. 





ad. Timber Sale Contracts 


Timber under the jurisdiction of the BIM is sold under the 
authority of two statutes: The O&€ Act of 1937 222/ and the Material 
Disposal Act of 1947.223/ The BIM Manual 224/ and the Code of Federal 
Regulations contain policy and guidance for the sale of timber on 
public domain land, as well as O& and Coos Bay Wagon Road Lands. 
There are two types of timber sales: cruise sale (the most common) 
and scale sales. Contract provisions for these sales are similar in 
respect to their environmental protection requirements. These con- 
tracts contain provisions regarding fire prevention and slash disposal 
(disposal to be done in accordance with an authorized plan), construc- 
tion of improvements (particularly spur roads constructed with approval 
from an authorized officer), watershed protection, stream pollution 
and erosion control, refuse control, and a section providing for 
special provisions when needed for particular purposes not otherwise 
covered by standard contract provisions. 


A more detailed examination of some provisions illustrates 
management concerns. Section 23 of the cruise sale contract form 225/ 
deals with watershed protection, stream pollution and erosion control: 


"(a) The Purchaser shall take every reasonable pre- 
caution not to pollute or obstruct any stream, lake 

or reservoir on or near the contract area in connec- 
tion with any operations under this contract. If the 
Purchaser's operations under this contract cause the 
pollution or obstruction of any stream, lake or 
reservoir on or near the contract area, the Purchaser 
shall correct the condition to the satisfaction of the 
Authorized Officer. 


"(b) The Purchaser shall undertake every reasonable 
measure to minimize erosion and soil damage in con- 
nection with any operations under this contract, in- 
cluding but not limited to the construction of water 
bars on yarding roads and spur roads as designated 

by the Authorized Officer. The Purchaser shall 
immediately discontinue all timber harvesting opera- 
tions under this contract upon receipt of written | 
notice from the Authorized Officer that due to weather 

conditions such operations will cause excessive damage 
to the watershed." 
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Reasonable precautions are defined as judgment factors to be decided 
by the authorized officer on a case-by-case basis. An example given 
of this judgemental discretion is when side-case, resulting from 

road construction on steep ground, tumbles into a stream. According 
to the example, this may or may not be unreasonable. The criteria 
used to determine is; "that which constitutes a reasonable precaution 
or practice must be judged in light of the particulars of the specific 
case and full assessment of the facts." The extent to which this 
statement is useful in solving problems is questionable, although it 
is open-ended and to that extent, BIM multiple use timber management 
practices can be read into the provisions to offer some explicit 
guidance. 


Further analysis indicates that Section 23(b) is a broad para- 
graph which relates specifically to the control of soil damage. The 
provision concerning suspending timber harvesting operations relates 
to the kind of operations which will, under certain conditions, cause 


damage to the soil. For example, tractor skidding of logs on saturated 


soils may cause serious damage to the soil by compaction or puddling. 
e. Access Road Policy 226/ 


"The access road policy of the BIM as it applies to O&C lands 
is summarized in the Code of Federal Regulations 227/ eels ENG 
principles of these regulations are [also] relied upon to determine 
access road policy 228/ on other public lands under the jurisdiction 
of the BIM." 


The Regulations provide guidance concerning economic justifi- 
cations for use and rehabilitation or construction of tramroads to 
aid the timber management program; they do not specifically deal with 
location or construction of such roads. Sucn guidance is provided 
for in contractual provisions between BLM and users and in the BIM 
Manual section dealing with road location and construct ion.229/ 


"Access procedures of the BIM are of two types. One type is 
the acquisition of the right-of-way itself and the other is the con- 
struction of roads on the right-of-way where none already exists." 


"Acquisition of rights-of-way is acquired in one of three ways: 
by the acquisition of easement by purchase, by condemnation and by the 
receipt of reciprocal rights." 


Numerous statutes authorize the BIM to acquire easements for 
various purposes. The Federal Aid Highway Act of 1962 230/ authorizes 
the Secretary of the Interior to purchase easements for roads and 
trails which the Secretary determines to be of primary importance for 
the development, protection, administration and utilization of public 
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lands and resources under his control. "Authority for the acquisition 
of timber access roads and rights-of-way is found in the Act of 


July 26, 1955." 231/ 


BIM also acquires access rights through receipts of recipro- 
cal rights where a private timber user requests right-of-way privi- 
leges across federal lands. “The Act of January 21, 1895 provides the 
authority for granting private access by the use of logging roads on 
public lands generally.” Conditions can be inposed on .such permits 
to help to minimize adverse environmental effects.232/ "The Regula- 
tions and Manual also provide that [when] in the judgment of the 
authorized officer, it appears necessary to accomplish timber manage- 
ment objectives when the BLM grants a right-of-way to a private opera- 
tor, the private operator will be required to grant to the United 
States for use by it and its licensees rights-of-way across lands 
controlled directly or indirectly by him. "233/ 


As mentioned above, the BIM can regulate road construction 
and location activities by contractual provisions. These provisions 
are very detailed and include specific site locations and construction 
specifications (such as material types). Regulation of private road 
construction on BIM land should be distinguished from road construc- 
tion activities performed by the BLM pursuant to section 6 of the 
Federal Highway Act of 1962. 


Finally, this discussion of access road policy would be incom- 
plete without brief reference to the fact that road construction and 
location decisions are the result of the interplay between economic 
considerations and environmental concerns. To the extent that the 
BLM can evaluate proposed road locations and construction techniques, 
using its multiple use management and planning system, it can minimize 
the detrimental impacts of such construction. To be sure, considera- 
tions such as the type and purpose of the road and nature of the area 
of its location are relevant to evaluating its impact on the surround- 
ing environment. Proposed road construction in a potential wilderness 
area would necessarily be evaluated differently than a proposal for an 


already developed timber area. Although the multiple resources analysis 


used might include many of the same considerations, different weights 
would be given. 


Conclusions 


BLM appears to have adequate authority to prevent or minimize 
environmental harms created by timber harvesting. Its timber planning 
and management system appears quite detailed and similar, in many 
respects, to that used by the Forest Service. It is difficult to 
predict how this older system will mesh with the Bureau's new planning 
system and whether the latter will provide increased opportunities for 
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sound environmental protection. Clearly, however, such a result will 
_ depend largely on the amount of environmental data that is available 

and the number of effective personnel involved in the preparation of 

timber sale plans and contracts and in the supervision and inspection 
of the operations of permittees. 
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G. Environmental Data and Analysis 


The general planning uses made of environmental data by the 
BLM are similar to those of the Forest Service and will not be repeated 
here. One noteworthy difference, however, is that BLM has formalized 
the process of coordination by requiring the mapping os soil, minerals, 
timber, wildlife, and other characteristcs in the Unit Resource 
Analysis, the preparation of overlays, and the resultant consideration 
of identified conflicts and environmental problems in the Management 
Framework Plan, 


This BLM process appears to be useful in raising potential 
problems, but it falls short of suggesting solutions. For instance 
in one case, some 65% of all proposed timber sales were found to be on 
highly erosive soild. This raised serious new questions: which sales 
were planned on the most erosive soils; could the various sales be 
ranked according to their likely sediment contribution? Unfortunately, 
the general soil maps were not sufficiently detailed to answer these 
questions or to suggest solutions. The General maps must be supported 
with elaborate supporting materials if they are to be put to constructive 
use. In some instances these exist (the Redding, California BLM office, 
for instance, houses the regional library and document center of the 
State Division of Mines and Geology. But this is an exception. 


The BLM intends in the future to undertake Impact Studies quite 
Similar to those of the Forest Service. This conclusion is based on 
examination of the California State Office's first extensive impact 
study, now in preliminary form. 234/ The principal difference is that 
data is prepared so that management results ‘with project and 
‘without project’ can be compared (for example, fish populations 
with and without the pmwposed reservoir are directly compared). This i 
format allows the agency to consider the project as a possibility, | 
rather than a foregone conclusion. | 








As with Forest Service impact studies, emphasis is on road and 
land use adjustments. Consideration, however, is also given to 
environmental matters. Some are treated superficially, as in the case 
of climate and vegetation in the preliminary impact study that was 
examined: 





The climate in the proposed project area is characterized by : 
warm, dry summers (90 F) and cool, moist winters (30 F). | 
Average temperature extremes range from 10 F to 101 F, but the 
average annual temperature is a moderate 53 F. Precipitation 
averages 36 inches annually and falls mostly from October 
through April. The moisture falls in the form of rain at the 
lower elevations but snow is common above 2,000 feet elevation. 
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Vegetation on the BLM lands consists of the following types: 


47% Commercial Forest (Dougias-fir, ponderosa pine, 
sugar pine, white fir, and incense-cedar) 


26% Oak Grass 
8% Non-commercial forest (Digger Pine) 


19% Chaparral (composed chiefly of manzanita and 
ceanothus ) 


A large variety of shrub and tree species are interspersed 
among the above types, including poison oak, alder, madrone 
and willows. 235/ 


Visual considerations are mentioned only briefly, but they are note- 
worthy because many reports omit them entirely; 


The impact of the proposed reservoir affects far more than the 
lands within the proposed project boundary. In actuality, 

the impact area extends as far as the eye could see from any 
point of the proposed reservoir and beyond. This rationale 
also applies to all roads in the project area. The visibility 
map included in the Appendix shows the distances from points 
on the proposed reservoir. 


If management practices are not properly planned and carried 
out in the impact area they could have adverse affects upon the 
project, as well as damage the aesthetics as shown in the 
following table. The observer sees more detail in the fore- 
ground than in either the middleground or background. For 
example, activities such as timber harvest would have to be 
modified to protect the aesthetics of the water project in the 
fore and middleground areas. 


Near Boundary Far Boundary 1/ 
ZONES —— ne nen naen miles------------------ 
Foreground 0 1/4-- 1/2 
Middleground 1/4 - 1/2 32-45 
Background ee BH infinity 


1 / Source; Forest Landscape Description and Inventories - 
A Basis for Land Planning and Design, 
U.S. Forest Service, 1968. 
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Other BLM land within the watershed, but outside the view area, 
would also be affected by the proposed project. Some of these 
lands may be suitable for mitigative purposes, for lanl exchanges, 
or other uses. 236/ 


Impacts on Fish and Game @re given more thorough treatment, with 
estimates of impact on wildlife populations, recreation use, and 
monetary value. 


Recognizing the value of systematic data collection and the 
forecasting controlling of impacts, the BLM California State Office 
has prepared a comprehensive study plan for the California desert. The 
Desert Study outlines the major needs for environmental information 
on such topics as; 


- detailed soil surveys for 4.5 million acres where intensive 
use problems are anticipated 

- ground water surveys 

- reconnaisance soil surveys for 6 million acres 

- mapping of the varied vegetative cover to protect delicate sites 
from over-use 

- wildlife inventories (invluding Salton sea and Colorado River 
fisheries) 

- archeological and paleontological surveys to indentify and protect 
artifacts, historical remnants, fossil deposits, and other cultural 
and scientific values 

- airshed studies and conservation 


These and other topics are then related to the more pressing develop- 
ment issues facing the desert, such as recreation and highway development. 


Special studies, such as the Desert Study, are likely to become 
an important part of land planning as environmental management becomes 
a serious and feasible goal. 


The in-house personnel required to perform the environmental aspects 
of BLM's operations are in very short supply. In California, with its 
vast BLM land holdings, the agency has only twenty-four foresters 
(compared to over 700 in the Forest Service), twenty-four range conser- 
vationists, thirty-five in the resource management category (eleven of 
whom are in supervisory roles), three wildlife specialists, three 
landscape architects, and only one geologist: 


This meager force is compensated for, in part, by extensive 
dependence on the cooperation of other agencies (notably the United 
States Geologic Survey, the Bureau of Sport Fisheries and Wildlife, the 
Forest Service and its experiment stations, and various State agencies). 
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An example of this is found in a recent Instruction Memorandum 237/ 
which provides that BLM can utilize the competence of the U.S, 
Geologic Survey's Division of Water Resources in solving hydrologic, 
ecologic and geologic problems. The following types of problem- 
orientated services are to be made available: 


I. Watersheds 


A. Geological Survey can assist in the identification of problem 
areas in individual watersheds from the standpoint of erosion 

or sediment yield based on geomorphic, ecologic, and edaphic 
parameters. Volumes and rates of sediment yield can be estimated 
within reasonable limits based on data collected in small water- 
sheds throughout Western States and sediment station records on 
major streams. 


B. The effect, location, and design of land treatment practices 
can be evaluated from studies GS has made of various land 
treatment practices on public land and from available hydrologic 
data in areas proposed for treatment. These evaluations may be 
subdivided into mechanical treatments, structural treatments of 
uplands and channels, and vegetation conversions. 


C. Results of GS studies and the combined experience of staff 
members can be used to assist in evaluation of both on-site 
and downstream hydrologic effects of treatment from the stand- 
point of transitory changes as well as long-term changes. 


D. In the category of watershed problems, GS can include 
assistance in the development of water supplies, both surface 
water and ground water, and its use as a tool in land management. 


II. Methods of Data Collection 


The Bureau has a need for simple and rapid measurements of 
hydrologic, ecologic, and geomorphic parameters which can be 
expanded with the following assistance from GS: 


A. GS can provide assistance through field demonstrations and 
instructions of methods of measuring channel changes, both 
erosion and aggradation; runoff to small reservoirs; erosion 
transects; and precipitation in problem areas or areas scheduled 
for treatment or management change. 


B.  Ecologic and edaphic evaluation of watersheds can be quantified 
to some degree by use of vegetation transects to determine 
quantities and kinds of plants by communities and by measurement 
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of physical and chemical characteristics of soild. Techniques 
used in GS studies: can be passed along to BLM field personnel 
by the GS staff.. 


C. Interpretation of experimental data being developed by GS 
can assist in accomplishing watershed objectives. 


Instruction of field personnel in methods of data collection 
will have a twofold benefit. First, they will develop a better 
understanding of what is: "going-on"” in the way of erosion, 
deposition, runoff, soil moisture, and distribution of plant 
cover in the areas where we work. Secondly, in view of the 
large area GS is evaluating, any additional data that BLM can 
furnish will help fill im some of the data gaps. 238/ 


Despite these directions, the potential performance of the new 
planning system and the possibilities of realizing the new 
environmental objectives:,, will be hampered synificantly by the 
Bureau's critical. personnel shortage. 
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H. Gonclusions 


It is exceedingly difficult to come to definitive conclusions 
regarding the adequacy of the BLM's planning and management systems 
to cope with environmental problems. Planning and management are going 
through the transition from a highly fragmented set of practices under 
a largely uncoordinated collection of statutes, directives, and plans towards 
an organized and coordinated system under a sophisticated set of inter- 
meshing directives. 


The new planning and management systems confront an exceedingly 
difficult tasks BLM has a host of missions (considerably more than 
either the Forest Service or the National Park Service including classi- 
fication and disposal)$ it has a pitifully small staff; it manages vast 
numbers of acres§ and it has quite constrained authority in a number of 
instances important to environmental protection (for instance, respecting 
R.S. 2477 highways, "unauthorized" recreation uses, and mining locations). 


Part IV of these studies, as indicated in the conelusion of 
the Forest Service chapter above, sets forth a series of policy issues and 
alternatives many of which are applicable to the problems of the BLM and 
which should be consulted. 


“nd 


22. 
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Footnotes 


43 USC 315-315r (1964). 
Land Planning Study IV-14. 
Id. at IV-15. | 

43 USC 1421-1418 (1964). 


BIM Manual 2031. 


California Desert Study, prepared for California State Office of 
the BIM (1 


Preliminary draft, Helena Reservoir Impact Study, California State 
Office, Bureau of Land Management (1969). 


Program Outlook Guides, BIM Manual 1603, Supplemental Guidance. 

BLM Manual 1603, Supplemental Guidance, Program Outlook Guide (1969). 
Id. at 1603 (c). 

Ibid. 


BLM Manual 2031. Many of the legal and planning conclusions 
regarding land classifications are drawn from the Land Planning Study. 


43 USC 1411-1418 (1964). 

43 USC 1421-1428 (1964). 

43 CFR Parts 2410, 2411. 
BLM one Parts 2410-2412. 
BLM Manual 1604.2. 

43 CFR 2410.1-2. 

43 CFR 2410.1-2 (c). 

Land Planning Study IV-33. 
43 CFR 2410.1-4., 


BIM Manual 2412.13. 


23. 
ah. 


BLM Manual 1601.02. 
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For an example of identified conflicts contained in an MFP, see 
the following, drawn from Trinity Planning Unit, Redding District, 
California, 1969. 


TIMBER HARVEST 


e 


ODO AAW FWHAH 


Timber Harvest 
Timber Harvest 
Timber Harvest 
Timber Harvest 
Timber Harvest 
Timber Harvest 


with 
with fisheries protection and fisheries development. 
with 
with 
with 
with 


IDENTIFIED CONFLICTS 


PLAN A 


recreational site development. 


scenic buffer zones. 

critical and severe erosion classes. 
opportunities for grazing management. 
watershed development opportunities. 


Timber Harvest (allowable cut calculations) with new manual release 
for wildlife and with environment protection in general. 

Timber Harvest with Lands disposal plan. 

Timber Harvest with mining claims. 


LANDS 





e e e e ® 


ONIawW FWNHFe 


Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 
Transfer 


RECREATION 


eo 


nw Fw nr 


land with 
land with 
land with 
land with 
land with 
land with 
land with 
land with 


proposed withdrawal. 

timber harvest. 

grazing management. 
watershed development. 
wildlife. 

recreation. 

mining claims. : 
inadequate zoning ordinances. 


Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 


WILDLIFE 


l. 
2. 


3. 


with timber harvest. 

with grazing management. 

with watershed development opportunities. 
with potential mining development. 

with Lands disposal plan. 

with Lands--existing and proposed withdrawals. 


Wildlife with mining. 
Wildlife with Lands--disposal plan. 
Wildlife with Timber harvest. 


7 


as 


b3 
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4, Wildlife with grazing management. 
5. Wildlife with watershed development. 
6. Wildlife with inedequate state deer harvest regulations. 
7. Wildlife with preditor control policy of U. S. Bureau of Sports 
Fisheries and Wildlife. 
25. BLM Manual 1603,22D. : 
26. BLM Manual 1608, Appendix 1. See the Yollowing: 
Appendix 1 
1608 - LAND USE AND DEVELOPMENT PLANNING 


LISTING OF ACTIVITY RECOMMENDATION AREAS AVAILABLE FOR USE 





Lands (1605.41) Minerals (1605.42) 
Urban or Suburban Indicated Mineral Resource Areas 
Residential Potential Mineral Extraction 
Commercial Areas 
Industrial 
Agricultural Timber (1605.43) 
Public Purposes (State and local) 
Rights~-of-Way . Intensive Management Areas 
Public Purpose (Withdrawals) Protection Areas 
Special Uses 
Disposal Area Watershed (1605.45) 
Livestock Forage (1605.44) Vegetation Manipulation Areas 
Watershed Tillage Areas 
For each Allotment: Water Control Areas 
Natural potential Restricted Use Areas 
Artificial potential Management Areas 


Wildlife (1605.46) 


For each terrestial and aquatic 
wildlife habitat area: 
Habitat Expansion 
Habitat Management 


Recreation (1605.47) 
Separate recommendation areas constituting separate 
homogeneous management units from recreation's point 


of view. No prescribed classification of area. 


Prescribed code references for each area are found in 
Unit Resource Analysis procedures (1605). 





eT. 
28. 
29. 
30. 
31. 
32. 
33. 
34. 
35. 
36. 
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BIM Manual 1602. 

BIM Manual 1602.34. 

BLM Manual 2031. 

BLM Manual 2031.13F. 

BLM Manual 2410. 

Executive Order Number 11296, August 10, 1966. 

82 Stat. 906. 

BIM Manual 2031.32B. 

BIM Manual 2032. 

Nonfuel Mineral Study; Rocky Mt. Min. Law Found., Federal Com-~ 
etative and Noncompetative Oil and Gas Leasing Systems, PLLRC 
Study Report, 1970 pareecuee "Oil and Gas Study” F Univ. of Denver 

Law School, Oil Shale on Public Lands, PLLRC Study Report, 1969 
(hereafter "Oil Shale Study" y; Nossman, Waters, Scott, Krueger & 
Riordan, Outer Continental Shelf Lands of the United States, PLLRC 
Study Report, 1970 (hereafter “OCS Study”). 

30 USC 181 et. seg. (1964), 30 USC 351 et. seg. (1964). 

30 USC 601 et. seq. (1964). 

43 USC 1331 (1964). 

See the California Desert Study, supra note 6. 

BLM Manual 1608. 

BLM Manual 1605. 

Ibid. In the definition of "Mineral Resource Areas," there is 
emphasis on the geologic definition of deposits, while the emphasis 
in the "Potential Mineral Extraction Areas" is placed on time, 
methods of extraction, analysis of potential and other similar data 
which will be useful to the land manager. "Mineral Resource Areas" 
are defined by groups of minerals which are treated similarly under 
the Federal mineral laws, while the "Potential Mineral Extraction 

Areas" deal with individual deposits of geologically associated 


minerals. Definition of "Mineral Resource Areas" relies on field 
checks or accurate knowledge of the geologic conditions, while for 


185 


4h, 


45. 
h6. 
47. 
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"Potential Mineral Extraction Areas" it is intended that the 
identification be made without reliance on field checks and 
accurate geologic data whenever sources of data indicate a mineral 
potential. 


30 USC 21 et. seg. (1964). Much of the discussion concerning loca- 


table minerals is from the Nonfuel Mineral Study. 


Land Planning Study IV-10}4. 
43 USC 1411-1418, 1414 (1964). 


43 CFR 2410.1-4. The following criteria will govern the determina- 
tion of the extent to which classifications and proposed classifi- 
cations will segregate the affected lands from settlement, location, 
sale, selection, entry, lease, or other forns of disposal under the 
public land laws, including the mining and mineral leasing laws. 
The segregation effect of each classification or proposed classi- 
fication will be governed by applicable classification notice or 
decision. 


1. General Criterion. 

The public lands classified or proposed to be classified 

under the regulations of this part will be kept open to 

(i.e., not segregated from) as many forms of disposal as 

possible consistent with the purposes of the classifica- 

tion and the resource values of the lands. | 
2. Specific criteria for segregative effect or classification — 
for retention. 

a. Public lands classified or proposed to be classified for 
retention for multiple use management will be segregated 
from those forms of disposal which, if the lands remained 
open thereto, could: 

1) Interfere significantly with the management of the 
lands under principles of multiple use and sustained 
yield. 

2) Impair or prevent, to an appreciable extent, realiza- 
tion of public values in the lands. 

3) Impair or prevent, to an appreciable extent, realiza- 
tion of the objectives of retention and management set 
forth in 43 CFR 2410: 

4) Lead to unnecessary expenditures of public or private 
funds arising out of individual efforts to acquire 
public lands under laws, which are in fact not appli- 
cable, because of the nature of the resources of the 
lands. . | 

b. In applying the criteria in subparagraph "a" of this para- 
graph, land shall not be closed to mining location unless 


| 











48. 
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the non-mineral uses would be inconsistent with and of 
greater importance to the public interest that the con- 


tinued search for a deposit of valuable minerals. 
3. Specific criteria for segregative effect of classification 
for disposal. 

a. Public lands classified or proposed to be classified for 
disposal will be segregated from those forms of disposal 
which, if the lands remained open thereto, could interfere 
with the orderly disposal of the lands pursuant to appro- 
priate law. Public lands classified or proposed to be 
classified for sale under the Public Land Sale Act (78 
Stat. 938, 43 USC 1411-18) will be segregated from all 


forms of disposal under the mining and mineral leasing laws. 


Guidelines for Segregation of Lands Classified for Multi- 
ple Use Management Contained in the BLM Manual. 


To help secure the advantages of sound land classification 
and to conform with the criteria in the regulations (43 
CFR 2410.1-4), the following guidelines are suggested: 


Le 


Lands should be segregated from types of uses (appli- 
cations), for which lands are clearly not adapted. 
(Example: segregate from agricultural land laws when 
lands are poor or fragile, water is lacking, etc.). 
Lands should be segregated from types of uses (appli- 
cations), for which lands are adaptable but which 

must be barred because other uses are known to be 
superior. (Example: segregate from the agricultural - 
land laws when lands have some value for cultivated 
crops but disposal would disrupt program for stability 
of dependent livestock industry--or the site is impor- 
tant for a water development, etc. Another example: 
segregate from mining laws where mineral deposits are 
low grade and other resource values are much higher). 
Lands should be segregated from types of uses (appli- 
cations), for which lands are adaptable but which must 
be barred because of other programs. (Example: segre- 
gate from the agricultural land laws in areas where 
lands are being retired from agriculture). 

Cooperative approaches to good land use, planning and 
development should be worked out with states and local 
governments. Therefore, lands should generally not be 


segregated against governmental applications. An excep- 


tion can be where a govermmental agency refuses to 


cooperate and such refusal would be disruptive of Federal 


management programs. 


43 CFR 2410.1-4(a)(1). 


4g. Id. at 2410.1-4(a)(2)(b). 


187 


50. 
51. 


52. 
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5h. 


60. 
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BIM, Info. Memo. No. 68-80, May 28, 1968, p. 5. 
30 USC 612 (a) (1964). 


30 USC 612(c)(1964). Although the statute specifically applies 

only to claims located on or after July 23, 1955, the prohibition 

on the use of timber for other than mining purposes contained in the 
statute is substantially identical to that formulated by prior case 
law. See United States v. Deasy, 24 F.2d4 108 (D. Ida. 1928). 


The term "surface resources” does not include materials, such as 
sand and gravel, which necessarily extend downward from the surface. 
Opinion of the Solicitor, M-36467 (Aug. 28, 1957). What materials 
would be included in the term "nonvegetative surface resources" is 
not readily apparent. 


The Act does not affect or in any way modify the laws of the western 
states dealing with the ownership, control, appropriation, use and 
distribution of ground or surface water. 30 USC § 612(b) (1964). 


30 USC 612, 615 (1964). 
30 USC 612 (c) (196k). 


Nonfuel Mineral Study 1009. 


Id. at 1095. 


43 CFR Part 23 (1969): See Regulations published in 34 Fed. Reg. 
852 (January 18, 1969). 


43 CFR Subpart 3221 (1968). 


Form 3100-] (February 1969): the conditions imposed are set out 

below: 
Section le. Protection of surface, natural resources, and 
improvements. The permittee agre@s to take such reasonable 
steps a8 may be needed to prevent operations on the permitted 
lands from unnecessarily: (1) causing or contributing to soil 
erosion or damaging crops, including forage, and timber growth 
thereon or on Federal or non-Federal lands in the vicinity; 
(2) polluting air and water; (3) damaging improvements owned by 
the United States or other parties; or (4) destroying, damaging 
or removing fossils, historic or prehistoric ruins, or arti- 
facts; and upon any partial or total relinquishment or the 
cancellation or expiration of this permit, or at any other 
time prior thereto when required and to the extent deemed 
necessary by the lessor to fill any pits, ditches and other 





Oe 


63. 


65. 
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excavations, remove or cover all debris, and so far as 
reasonably possible, restore the surface of the permitted 
land and access roads to their former condition, including 
the removal of structures as and if required. The lessor 
may prescribe the steps to be taken and restoration to be 
made with respect to the permitted lands and improvements 
thereon whether or not owned by the United States. 


43 CFR 3103.2 (1968). "Under the Mineral Leasing Act of 1920, 

the objection of another agency to the issuance of a lease or 
permit is only a recommendation, which the [BIM] may or may not 
accept, although it is almost wniversally followed." But see, 
Agricultural Research Service, A-31033 (January 17, 1969) for 
example of a recent case where the Secretary of the Interior 
refused to follow the adverse recommendation of the Department 

of Agriculture and granted a phosphate prospecting permit for 
certain lands in an experimental sheep grazing area. "The Regula- 
tions implementing the Mineral Leasing Act of 1920 provide that 
where lands are reserved or segregated for any purpose, the lessee 
will conduct operations in accordance with such requirements as 
may be made by the BLM for the protection of the use of the land 
for the purpose for which it was reserved or segregated." Nonfuel 
Mineral Study 769. Under the Mineral Leasing Act for Acquired 
Lands Coy} and Section 402, Reorganization Plan No. 3 of 19h6, 
the Secretary of the Interior may issue permits and leases only 
if approved by the agency having jurisdiction of the surface and 
only in accordance with the conditions as may be specified by such 
agency to protect the primary purposes for which the land was 
acquired. 


The sulphur lease form, dated October, 1967, enlarges the duties of 
the lessee by including additional provisions whereby the lessee 
agrees to take such reasonable steps as may be needed to prevent 
operations from unnecessarily polluting the sir. 


"The report from the agency having jurisdiction of the surface will 
state objections that it may have to leasing and any special 
stipulations and conditions it recommends. As in the case of 
applications for prospecting permits, the objections of the agency 
to leasing and its recommendations with respect to the special 
stipulations and conditions to be imposed are binding on the [BLM] 
if the lands are to be leased under the Mineral Leasing Act for 
Acquired Lands or are “hard rock mineral" lands leasable under 
Section 402 of Reorganization Plan No. 3 of 1946." Nonfuel Mineral 


Study 793. 
Section 402, Reorganization Plan No. 3 of 1946, 60 Stat. 1099. 


489 


66. 


73. 
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75. 
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Nonfuel Mineral Study 769. "Section 402 of the Reorganization 
Plan No. 3 of 1946 provides that the Secretary of the Interior 
may issue permits and leases only if approved by the agency having 
jurisdiction of the surface and only in accordance with the con- 


ditions as may be specified by such agency to protect the primary 
purposes for which the land was acquired.” (emphasis added) 


34 Fed. Reg. 852 (1969). 
43 CFR 23.1, 34 Fed. Reg. 853 (1969). 
23 USC 317 (1964); 43 CFR 23.2 (a). 


This discussion of the Regulations is drawn from the Nonfuel Mineral 
Study 1012-1019. 


Land Planning Study I¥-106. 


30 USC 181 et. seg., (1964). This discussion is taken from the 

Oil and Gas Study 23-27. "The Mineral Leasing Act for Acquired 
Lands (30 USC 351 et. seg.) provides for a system of mineral 
leasing on lands acquired by the United States, not part of the 
public domain, and to which the mineral leasing laws have not been 
extended, with certain exceptions. With respect to the lands 
covered by the Act, the Secretary of the Interior may lease oil 

and gas deposits under the same conditions as are set forth in the 
Mineral Leasing Act of 1920, except that the Secretary of the 
Interior may not lease the same without the consent of the head 

of the department having jurisdiction over the lands, and then only 
subject. to the conditions which such official prescribes to insure 
that the lands remain usable for their primary purpose." Oil and 
Gas Study 2+. “The Interior Department has taken the position 

that such consent is a prerequisite to any jurisdiction by the 
Interior Department to lease the lands, and further, that the 
Department of Interior has no power to pass on the reasonableness 
or presi tc, of a refusal to consent to leasing by such agency.’ 
Id. at 5-14. 


Id. at 67. 
Id. at 5-18. 
43 CFR 3107. 


See, Notice of Intent to Conduct O11 and Gas Exploration Operations, 
Form 3107-1 (July, 1967). 
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Oil and Gas Study 305. 
Ibid. (43 CFR 3103.1'(1968)). 


Id. at 306 (43 CFR 3211.2 (c)). 
Ibid. 

Id. at 311. 

Ibid. 

Id. at 312. 


Id. at 403. The exact terms as used in competitive lease form 
Number 3120-7 is as follows: 

“Reserved or segregated lands. If any of the land included in 
this lease is embraced in a reservation or segregated for any 
particular purpose, to conduct operations thereunder in conformity 
with such requirements as may be made by the Director, Bureau of 
Land Management, for the protection and use of the land for the 
purpose for which it was reserved or segregated, so far as may 
be consistent with the use of the land for the purpose of this 
lease, which latter shall be regarded as the dominant use unless 
otherwise provided herein or separately stipulated. 


"Protection of surface, natural resources, and improvements. 
The lessee agrees to take such reasonable steps as may be needed to 
prevent operations on the leased lands from unnecessarily: (1) 
causing or contributing to soil erosion or damaging crops, in- 
cluding forage, and timber growth thereon on Federal or non-Federal 
lands in the vicinity; (2) polluting air and water; (3) damaging 
improvements owned by the United States or other parties; or (44) 
destroying, damaging or removing fossils, historic or prehistoric 
ruins, or artifacts; and upon any partial or total relinquishment 
or the cancellation or expiration of this lease, or at any other 
time thereto when required and to the extent deemed necessary by 
the lessor to fill any pits, ditches and other excavations, remove 
or cover all debris, and so far as reasonably possible, restore 
the surface of the leased land and access roads to their former 
condition, including the removal of structures as and if required. 
The lessor may prescribe the steps to be taken and restoration to 
be made with respect to the leased lands and improvements thereon 
whether or not owned by the United States." 


The exact terms as used in non-competitive public domain lease 
forms Number 3120-19 are as follows: 


"Protection of surface, natural resources and improvements. 
To take such reasonable steps as may be needed to prevent opera- 


LOL. 


103. 
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tions from unnecessarily: (1) Causing o: contributing to soil 
erosion or damaging any forage and timber growth thereon; (2) 
polluting the waters of reservoirs, springs, streams or wells; 
(3) damaging crops, including forage, timber, or improvements 
of a surface owner, or (4) damaging range improvements whether 


owned by the United States or by its grazing permittees or lessees; 


and upon conclusion of operations, so far as can reasonably be 
done, to restore the surface to its former condition. The lessor 
may prescribe the steps to be taken and restoration to be made 
with respect to lands of the United States and improvements there- 
on. 


Nonfuel Mineral Study 405. 

Id. at’ 570. 30 CFR 221 (1969). 
30 CFR 221.1 (1969). 

Id. at 221.2(c) (1969). 

Id. at 221.4 and 221.5 (1969). 
Id. at 221.32 (1969). 
Discussion drawn from the O0il Shale Study 5-4. 
id. at S-10. 

Id. at S-13. 

Id. at 250. 

Id.. at 252: 


30 USC 601, et. seq. This discussion of Material Disposals is taken 
from the Nonfuel Mineral Study 903-933. 


43 CFR 3601.1 (1968). 

Ibid. 

See Appendix C for copy of Mineral Materials Disposal Contract Forms. 
43 CFR 3610.1(b) (1968). 

See Form 3600-3, Section 16 (November, 1965). 


Act of August 7, 1953; 43 USC 1331 (1964). ‘The laws and regulations 
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pertaining to the public lands of the United States are not 

applicable to the submerged. lands of the Outer Continental Shelf. 
Mineral deposits in the submerged lands of the Outer Continental 
Shelf are subject to disposition only in accordance with the pro- 


visions of the Act and the regulations promulgated by the Secretary 


thereunder. 

43 CFR 2234.5-3, 3380.2(h), 3380.0. 

30 CFR 250.1, et. seq. 

19 Fed. Reg. 6126 (September 17, 1954). 


27 Fed. Reg. 2862 (March 28, 1962), see also 27 Fed. Reg. 3771 
(April 19, 1962). 


34 Fed. Reg. 13549; 43 CFR 3361.2 (1969). 

43 CFR 3381.3 (1969). 

43 CFR 3381.4 (1969). 

Ibid. 

43 USC 1341(a); See also Executive Order No. 10355 (May 26, 1952). 


See Public Land Order 4587, March 21, 1969, creating the Santa 
Barbara Channel Ecological Preserve, 34 Fed. Reg. 5655. 


43 USC 1334(a)(1) (1964). 


See generally Univ. of Va., Administrative Procedure and Public 
Lands, PLLRC Study Report, 1969, p. 306. 


Revised lease form, 34 Fed. Reg. 17779 (November, 1969). 
34 Fed. Reg. 7381 (May 7, 1969); 30 CFR 250.11. 
30 CFR 250.12¢c). 


Form 3380-1, February, 1966: See revised lease form, 34 Fed. Reg. 
17779 (November, 1969). 


Form 3380-7, June 1965. 
30 CFR 250.74(a). 


30 CFR 250.41(a)(3). 
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126. 


127. 
128. 
129. 
130. 
131. 
ae. 
133. 
134, 
135. 
136. 
i137. 
138. 
139. 
140. 


IV-85 


34 Fed. Reg. 13548; 30 CFR 250.97 (1969). 

34 Fed. Reg. 13547; 30 CFR 250.43. 

34 Fed. Reg. 13547, 30 CFR 250.43. Pollution Contingency Plan 
is defined in 30 CFR 250.2(K) as the national multi-agency Oil 
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In addition, there are particular conflicts between ranchers and 
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CHAPTER V 


THE NATIONAL PARK SERVICE 


A. Introduction, 


The National Park Service was established by the National Parks Act 
of 1916 to"... promote and regulate the use of the ... national parks...' 
and to "conserve the scenery and natural and historic objects and the 
wildlife therein, and to provide for the enjoyment of the same in such 
manner and by such means as will leave them unimpaired for the enjoyment 
of future generations." 1/ Notwithstanding its express concern with en- 
vironmental objectives, Park Service activities have varied environmentai 
impacts, both beneficial and adverse. 


In the past, the NPS has played a limited and essentially custodial 
role. Now problems associated with environmental quality are leading the 
agency to a more active approach to resource management, both to accom- 
plish the aims of conservationists, and to provide for more intensive 
public use. Air pollution, water pollution, soil erosion, and a host of 
other environmental problems affect not only the quality of the environ- 
ment which is presented to visitors to the Park Systems, but also, through 
the radiating outward of secondary and tertiary effects, the quality of 
the environment of the Parks is related to the broader quality of the na- 
tional environment. Conversely, Park lands react to changes or deterio- 
ration in the environment and to increased pressures upon resources re- 
flecting population growth and expansion of population centers, 


Traditionally, the Park Service has been faced with problems which 
could generally be characterized as internal; arising within the bound- 
aries of the Park lands, from uses of those lands. For example, the pol- 
lution of a stream or lake may result from improper waste disposal from 
a Park campground. Polluted water may adversely affect the wild life 
community in the area, or cause harm to people using campgrounds down- 
stream within the park or even outside its limits, The immediate prob- 
lem, however, the need to treat waste disposal, is an internal one. The 
natural equilibrium of an ecological community has been, in this case, 
disturbed, and the shock of the disturbance not offset by countermeasures 
within the planning framework. 


Abusive or exploitative uses of Park lands (or merely overuse) will 
obviously detract from the preservation goal of NPS natural resource man- 
agement. The choices involve the question of present versus future en- 
joyment and the favoring of one use over another (e.g., backpacking versus 
auto-camping). And clearly a system of roads and parking lots can dras- 
tically alter the visual and natural situation. The Park Service is in 
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the position of having to identify-the relevant factors, determine their 
relative importance and interrelationships, and then make policy judgments 
designed to optimize the benefits to be had from our national parks by 
present and future users, 


Activities carried on outside the parks increasingly impinge upon 
the interests of the NPS. For example, a flood control project on land 
near a Park seriously affects the supply of groundwater important to veg- 
etation and wildlife in the park. Here is clearly an area where the Park 
Service's power and practice of foreseeing threats to the Parks, and its 
further authority to make workable cooperative agreements with other 
agencies will be vitally important to the preservation of the environ- 
ment within Park boundaries. The problem is twofold: first, the Park 
Service must recognize that a threat to the parks is developing, and 
second, it must have some effective means of dealing with such a threat. 
It is relevant to consider how the development of the areas surrounding 
the Park system can be taken into account in planning and decisions. For 
example, in establishing new parks, offsite environmental issues may be 
crucial to the determination of park suitability for acquisition, .Uses 
of adjacent lands might frustrate the preservation of a natural area. /Or, 
conversely, acquisitions might be directed toward protecting those eco- 
systems (e.g., estuaries) that would be most harmed by development. 


These are the kind of environmental threats with which the Park 
Service must cope. The first parts of this chapter will deal with the 
National Park Service itself: its structure and planning system, and an 
overview of the policy objectives and philosophy of the NPS in carrying 
out its administrative functdons, Later parts focus on the management of 
specific resources (e.g., timber and wildlife) and the operation of the 
planning systems in terms of environmental objectives. 


B. Structure 


A number of national parks were created prior to the National Parks 
Acts of 1916, and were administered as entirely separate units. Manage- 
ment was only loosely corrdinated through the Department of the Interior. 
Each park is still created through individual Congressional enactments. 
But the 1916 Act, in establishing the National Park Service, provided for 
the administration of the parks as components of a national systen. 


One office at the national level of particular importance to envi- 
ronmental policy formulation and implementation is the Office of the As- 
sistant Director of Policy and Program Analysis which develops long range 
plans, A Division within this office is "responsible for the formulation, 
initiation, overall staff supervision and coordination of the conduct of 
studies to determine standards and criteria for evaluating new areas. 2/ 
"This office identifies areas of national significance and makes prelim- 
inary judgments regarding suitability of an area for inclusion within the 





Park System. The Division of New Area Studies and Master Planning, under 
the Assistant Director of Cooperativ e Activities (who is in charge of 
master plans) is responsible for formulation and coordinating "the conduct 
of detailed studies of new areas leading to technical judgments on suita- 
bility and feasibility of areas for all purposes, ...and for the formula- 
tion of initial proposals to Congress.” 3/ 


Other planning and coordinating functions,are carried out by the 
Divisions of Environmental Design, Development Planning and Project Con- 
trol, and Project Design, all within the office of the Assistant Direc- 
tor of Design and Construction. The management and conservation of park 
resources is the responsibility of the Assistant Director of Operations .4/ 
These offices exercise considerable national level supervision at each 
Stage of the planning process, providing a degree of nationwide uniformity 
in policy and planning techniques. 


The Park Service has six regional offices and over 200 field offices, 
each of the latter responsible for the administration of a particular area 
(e.g., a park or a monument) ..5/ 


Of particular importance at all stages of planning are the three 
Service Centers, located at Washington, D.C., Philadelphia, and San Fran- 
cisco. The staffs of the Service Centers are a pool of planners and tech- 
nicians upon whom the regional and local offices draw to perform certain 
planning and management functions, 6/ These staffs also participate on 
the national level in helping to shape reasonably consistent goals and 
policies. The Service Centers are important to environmental quality in 
that their personnel are involved in the making of initial studies to de- 
termine significance and:suitability of proposed new parks, and in design- 
ing on-site action plans to implement approved master plans. They have 
other involvements--especially in dealing with particular resource prob- 
lems at the local level (such as eradicating undesirable underbrush in a 
forest). 


Because the Service Centers work for all levels of the Park Service, 
their personnel provide channels by which national policies en resource 
management filter through to the field stations, This provides a counter 
pressure to the historic centrifugal forces in the NPS planning and man- 
agement system. 7/ 


The broad policies upon which the Park System is administered are 
developed at the national level, but with considerable regard to the his- 
torical autonomy and Congressional provisions specific to each Park. For 
example, in the legislation creating some parks (e.g., Bryce Canyon Na- 
tional Park, 8/) there are provisions that the Federal Power Act will not 
apply to lands within the Park; in Hawaii National Park, the Secretary 
of the Interior is authorized to "lease, unders auch rules and regula- 
tions as he may deem proper, land ascertained by him to be suitable for 
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home site purposes ... to native Hawaiians when such occupance does not 
encroach on or prevent free access to any points of historic, scientific, 
er scenic interest..."" 9/ These examples indicate the variety of poli- 
cies which exist for different national parks and which complicate the 
practice of environmental management. 


C. The Planning System 


Over the past decade the NPS has been urged by many to take a more 
active role in resource management. This attitude was clearly enunci- 
ated in a memorandum to the Director of the NPS from Secretary of the 
Interior, Stewart L. Udall in 1964. Hesstressed that the Park Service 
has a special duty to act "as a vital, vigorous, effective force in the 
cause of preserving the total environment..." which was defined to in- 
clude "not only the land, but also the water and the air, the past as 
well as the present, the useful as well as the beautiful, the wonders 
of man as well as the wonders of nature, the urban environment as well 
as the natural landscape." 10/ Secretary Udall stressed that the Servy- 
ice should define its objectives by categorizing the lands under its 
jurisdiction according to their principal purposes. "In looking back 
at the legislative enactments that have shaped the NPS, [he stated, ] 
it is clear that the Congress has included within the growing system 
three different categories--natural, historical, and recreational." 11/ 
He suggested that the diversity of the lands and resources within the 
Park System required some form of classification as a first step in an 
integrated planning and management process: 


" .. a single, broad management concept encompassing these three 
categories of areas within the System is inadequate either for 
their proper preservation or for realization of their full po- 
tential for public uses as embodied in the expressions of Cong- 
ressional policy. Each of these categories requires a separate 
Management concept and a separate set of management principles 
coordinated to form one organic management plan for the entire 
System," 12/ ; 


The tripartite classification scheme enunciated by Secretary Udall 
is now accepted NPS procedure. Nation-wide policy guidelines have been 
developed for each of the three categories, and these brief policy guides 
now constitute the only comprehensive formulation by the Park Service of 
its objectives, policies, and priorities, 


The planning process has been described in detail in the Land Plan- 
ning Study. A brief review of the major steps from the initiation of a 
proposal for an addition to the Park System through detailed on-site plan- 
ning, however, should aid in reviewing the environmental protection pro- 
cess, The process is important in that it constitutes one of the chief 
tools for the Federal Government to preserve environmentally significant 





V-5 


assets, such as a rare wildlife habitat or an area of scenic grandeur. 
The process for selecting additions to the Park System is as follows: 


First, a proposal for a new National Park (initiated by a private 
person, organization, or governmental agency) is examined at a Regional 
Office and the area covered by the proposal tentatively classified as 
natural, historical or recreational. Proposals for areas classified as 
natural or historical are scheduled for "significance" studies. 13/ 


The "significance" study constitutes the initial appraisal of an 
area proposed to be added to the Park System. The term is defined quite 
generally. It often reflects the presence of especially valuable or rare 
resources or assets which justify national protection and administration, 
Some of the "significance" criteria to which the Park Service gives weight 
in evaluating a pwoposal for a natural area are: 


A. National significance is ascribed to areas which possess excep- 
tional value or quality in illustrating or interpreting the natural heri- 
tage of our Nation, such as: 


1. Outstanding geological formations... 


3. An ecological community significantly illustrating charac- 
teristics of a physiographic province or a biome, 

4. A biota of relative stability maintaining itself under pre- 
vailing natural conditons, such as a climatic climax commu- 
nity. 

5. An ecological community significantly illustrating the pro- 
cess of succession and restoration to natural conditon fol- 
lowing disruptive change. 

6. A habitat supporting a vanishing, rare, or restricted species. 


8. A seasonal haven for concentrations of native animals, or a 
vantage point for observing concentrated populations, such 
as a constricted migration route. 


10, Examples of the scenic grandeur of our national heritage. 


B. To possess national significance, the area must reflect integ- 
rity, i.e., it must present a true, accurate, essentially un- 
spoiled natural example. 14/ 


Many of these criteria have obvious relevance to national environ- 
ment objectives. The preservation of areas that host "a vanishing, rare 
or restricted species" or "concentration of native animals" or contain 
"examples of scenic grandeur" are appropriate subjects for national inter- 
vention to preserve rare natural assets. In fact, the criteria bespeak 
even a broader environmental desire than simply withdrawing an area from 
normal commerce. Preservation of an ecological community, or of a geological 
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formation in its natural condition, require not merely the enforcement, . 
for example, of controls over use(such as limiting or forbidding logging) 
but also control of other harmful incursions upon the environment which 
as directly affect plant and animal life, soil conditions, and scenic 
beauty, 


The "significance" studies are controlled by the Washington office. 
Members of a study group inolved in the preparation of the report, how- 
ever, may be drawn from the regional level, or from outside the Park Serv- 
ice. A determination of significance is reviewed by the Director of the 
Park Service, and when a project is recommenddd as significant, the Sec- 
retary of the Interior must give final approval. 15/ 


Following a finding that a posposed area has national "significance," 
a more specific study is requived to determine what can or should be done 
with the area. This is the "study of alternatives," which treats the pro- 
posal in the context of the area's present state of development, its po- 
tention for beneficial administration within the Park System, and the pres- 
ent and potential uses of the aurrounding lands. This study, conducted 
by the Office of Resource Planning in the Service Centers, adncludes the 
planners' recommendations, Like the "significance" study, this is reviewed 
by the national office. 


The Washington review is concerned with policy and administrative 
implications, as well as with the consideration of the recommenda- 
tions from a planning viewpoint. This procedure allows early con- 
tacts at the Washington level to test reactions on the alternatives 
before committing the Service Center to a further course of action.16/ 


An alternative, when chosen, serves as the basis for the Master Plan 
Report. This stage is the culmination of the planning process. The Master 
Plans are used to support the proposals before Congress and the President. 
They are also "the basic management documents that guide the use, develop- 
ment, interpretation, preservation and general administration of each ex- 
isting and proposed park." 17/ The guidelines set by the Master Plan fol- 
low from and utilize much of the information already obtained in the pre- 
vious studies, 


The master planning team is responsible for reviewing existing park 
plans, gathering information both from inside the agency and from any out- 
side sources (e.g., other agencies), and producing a working master plan. 
Master planning has undergone various organizational alterations. Pres- 
ently, the 'new style'' Master Plans are intended to be "general or broad, 
policy plans" -- to "identify specific projects requiring eventual detailed 
site planning (i.e., engineering and landscape detail)." 18/ Other recent 
emphases in procedures are: 


1. The centralization of planning technicians in Service Centers. 
2. The use of master planning teams, including outsiders. 





3. The increased use of inter-agency, intergovernmental coordina- 
tion in Master Plan preparation, and the use of public meetings. 

4, The use of more formal regional analysis as a part of Master 
Plans, New Master Plans still focus on internal park plans and 
needs, but regional considerations are explored to a greater 
degree than in the past. ...However, regional planning for 
greater park areas is still not required.19/ 


The Park Planning Handbook describes the desired contents of a Mas- 
ter Plan under six headings, all of which can have significant environ- 
mental ingredients: 


1. Regional Characteristics and Analysis; 
2. Resource Description; 

3. Resource Evaluation; 

4. Factors Affecting Resources and Use; 


5. Resource Use, including an "Existing Use Study" and a "Land 
Use Analysis," 


6. Land Classification. 


Under the first five headings the master planning team is responsible for 
finding and compiling all available data: applicable laws, statistics, 
information available within the agency and information which must be 
gleaned from outside seurces. The planning team must make inventories of 
the land (both that within the proposed Park and its surroundings), cur- 
rent patterns of land ownerships, resources, the present state of develop- 
ment of the area and region generally, the potential for development, and 
any significant factors which might affect the desirability or practical- 
ity of a particular plan. For example, under the category of "regional 
characteristics," information relevant to master planning would include 
figures on population density and areas of concentration. The interre- 
lationship of population trends and pressure upon resources has already 
been noted. The management programs which can be carried out in a park 
located in or near an urban area are obviously limited by existing con- 
ditions of air or water pollution, noise, visual disturbances, etc. The 
data compiled serves as a basis for planning and management decisions. 


The sixth heading, Land Classification, has important implications 
for the subsequent development of an area designated for the Park Systen. 
This is a matter of identifying which areas within a given Park will be 
suitable for what kinds of activities. 'There are three zones within 
park areas: (1) enclaves of development connected with road, paths, etc.; 
(2) transition zones between these enclaves and the wilderness beyond; and 


(3) wilderness."' 20/ These three zones are further subdivided into six 
types of lands in accordance with the classification system proposed by 
the Outdoor Recreation Resources Review Commission. They follow the same 
gradation from intensive use to wildesness area. The importance of this 
zoning concept is that, from the NPS's standpoint, the actual or prospec~ 
tive land use may well determine the degree or form of a federal owner- 
ship or control over the land which is necessary to accomplish the pro- 
jected purpose, Thus, certain areas within the parks may be privately 
owned, developed or managed without frustrating the purpose of a National 
Park, For example, private concessions may be a highly acceptable means 
of providing necessary visitor facilities (lodges, restaurants, etc.). 
Private development can be compatible with the public interest, obviating 
the necessity for outright acquisition. Alternatively, local regulations, 
ordinances or zoning. laws may in some instances, accomplish federal ob- 
jectives as well as federal proprietorship. 


The Master Plan for the Hawaii Volcanoes Park, 21/ for example, in- 
clude substantially all of the information and data described in the Park 
Planning Handbook and discussed above. Generally, it is a descriptive 
study, and provides information, (spelled out in great detail in the Re- 
sources Management "action" Plan), about the present state of native plants 
and wildlife, and the damage caused by foreign species introduced into the 
island and Park by European and later American settlers. Specific proposals 
and directives are very limited. There is recognition of the particular 
problems which require attention in the several Park areas, and an attempt 
is made to determine the priority to be given those problems. The follow- 
ing excerpt from the Hawaii Master Plan indicates the still sketchy char- 
acter of its action recommendations: 


Priority of Needs 
Primary 

“Fence park boundary. 

"Provide adequate Headquarters water system, 

"Expand research program, emphasizing management needs 
for federal animal and emotic plant control. 

"Seek legislation to designate Olaa Forest Tract as part 
of park, to authorize use of Federal funds for land acqui- 
sition, and to authorize a parkway connecting City of 
Refuge National Historical Park with Hawaii Volcanoes 
National Park... 

Secondary 
Reconstruct road circulation system in the Kilauea vicin- 
ity to facilitate fee collection and separate administra- 
tive traffic from visitor traffic in Headquarters area. 
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Long-Range 
Construct marine interpretative structure in Kalapana 
coastal area. 
Stabilize secondary archeological sites. 
Expand existing park camping and picnicking facilities 
to carrying capacity prescribed in the Master Plan. 22/ 


Actual concern in the Plan with environmental quality remains largely 
associated with present or proposed research activities. Specific stand- 
ards of environmental quality are not formulated. 


The new concept of master planning separates the broader policy 
planning for a Park from detailed site-development plans. The Master 
Plan for a Park will focus on the former, providing information and guide- 
lines for subsequent development of "action plans." 


The following kinds of "action plans" are projected: Park Research 
Plans; Land Acquisition Priority Programs; Resources Management Plans; 
Maintenance and Protection Plans; Interpretative Plans; Developed Area 
Plans; Roads and Trails Plans; and Staffing Plans. 23/ All of these plans 
give Park administrators opportunity to incorporate environmental quality 
considerations into short-range Park administration and management deci- 
sions. For example, Natural Reserve Management Plans (NRMPs) will pro- 
vide explicit direction for environmental planning and management. Few 
Parks have complete and detailed management plans as yet, but the struc- 
ture of such plans provides a formal point for much necessary work. 


The draft NRMP for Hawaii Volcanoes National Park is a detailed doc- 
ument which provides description, mapping, interpretation, and refernece 
material on the following topics: 


--area purpose (history, purpose, ...) 
--Management objectives (preserve, control, ...) 
--Management program 
--Management units 
--Ecosystem descriptions 
~-Rare and endangered species 
--adverse influences 
--resource uses 
--problems 
--action programs 
--Research 
--Appendices (soil maps, climate diagrams, ecological description 
of flora and fauna, glossary, bibliography...). 


% 


This type of plan, with the competence created by its prepartion, and the 
work done to implement it, appears to be the main vehicle for accomplishing 
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environmental objectives. To the extent that such plans are prepared and 
used, and programs staffed and funded, the planning mechanism should be 
more than adequate to update Park Service practices. 


D. Policy and Statutory Authority 
l. General Policies and Missions 


The Park Service's basic philosophy was clearly stated as early as 
1918, one year after the establishment of the agency, by then Secretary 
of the Interior Franklin K. Lane.. Viewing the National Park Service mis- 
sion as essentially preservationist, he formulated three broad principles 
upon which to base all administrative policies: 


First, that the national parks must be maintained in absolutely 
unimpaired form for the use of future generations as well as those 
of our time; second, that they are set apart for the use, obser- 
vation, health, and pleasure of the people; and third, that the 
national interest dictate all decisions affecting public or prie 
vate: enterprise in the parks. 


PC ke). rs 6 See oe 


Lane supplemented these general principles with more specific pronounce- 
ments on particular aspects of park management, e.g., grazing of cattle 

and hseep, timber cutting, leasing of park lands for visitor facilities 

or private summer homes, and the like. With regard to each such potential 
problem, the general rule to be followed was that "[e]very activity of the 
Service is subordinate to the duties imposed upon it to faithfully preserve 
the parks for posterity in essentially their natural state, The commercial 
use of these reservations,..will not be permitted..." 24/ This letter is 
still used to describe the Park Service's basic management philosophy. 


It is important to note the built-in conflict between preservation 
and "use, observation, health, and pleasure of the people."’ The latter, 
of course, means im practice, roads, parking lots, campgrounds, visitor 
centers, and service complexes; in short, development. 


eA ee SIE Sle Que ee, 
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Aside from recreation development, the major objective is to prevent 
deterioration of the environment by limiting the permissible variety and 
intensity of uses of Park lands. Thus commercial development of natural 
resources on Park liands if forbidden, As was mentioned earlier, however, 
serious threats to the environment of the Parks may arise beyond the Park 
boundaries, In the following discussion of statutory authority for regu- 
lating uses and user activities upon its lands, it should be observed that 
the Service does not possess legal authority to deal with activities affec- 
ting Parks, but occurring outside their boundaries. For example, acquisi- 
tion policies and powers relate to lands within the authorized boundaries 
of the National Parks. The Park Service cannot dictate permissible activ- 
ities on lands outside its jurisdiction. It must seek to induce other 


. 
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agencies, such as state or local governments, to exercise needed powers 
(such as zoning). 


Limitations on the powers of the Pirk Service relative to access 
roads illustrate the problem A 1931 Act authorizes the Secretary of the 
Interior to "designate certain roads whose primary value is to carry na- 
tional park travel as national park approach roads and to construct, re- 
construct, and improve them.'' Funds are allocated for this purpose. But 
the Act "deals only with access roads leading across federally owned (or 
at least ninety percent federally owned)land." 25/ Thus large sections 
of routes into national parks, are across lands whose development is en- 
tirely independent of Park Service policies. Activities on such lands 
may result, for example, in visual annoyances to the persons visiting a 
Park. More potentially threatening to the Park's environment would be 
adjacent industrial or commercial activities which distrub streams and 
lakes by pollution or by altering water flow; or poorly designed roads 
which mar the landscape and cause erosion and excessive sedimentation in 
streams and lakes. This is the case, for instance, in the newly created 
Redwood National Park where principal groves lie in watersheds only part 
of which are in Park ownership. Logging and grazing on these upstream 
lands pose significant threats to the redwood groves, 


Within Park boundaries, the Secretary of the Interior, with some 
qualifications, may exercise the power of eminent domain. For example, 
legislation establishing the Cape Cod National Seashore permits condem- 
nation of land when local zoning ordinances no longer conform to stand- 
ards set by the Secretary. 26/ 


Compared to the Forest Service and BLM, the National Park Service's 
mission is more simply defined: it is not obligated to maximize the pro- 
duction of all resources capable of being utilized on its lands; rather, 
it is given broad powers and considerable discretion to protect such re- 
sources and uses. The agency's basic duties are clear, except for the 
conflict between recreation development and preservation. Perhaps the 
seeming simplicity of the task accounts for the lack of specific goals 
and programs for resource development, and for protection of environmental 
quality. 


The National Park Service's statutory grants of authority are broad. 
It is able to exclude from the lands within its-jurisdiction users and ac- 
tivities which would threaten the integrity of the environment. Examples 
of statutory authority and implementing policy are the following: 


2. Land Acquisition 


Authorization to acquire lands to be added to the National Park Sys- 
tem is found in the acts creating the individual National Parks. By the 
terms of the particular statute, the Secretary of the Interior is normally 
empowered to acquire land thwough purchase, exchange or condemnation. As 
noted earlier, the goals of federal management may be satisfied with less 
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than fee title to some of the land included within the new park; where 
this is so, the establishing act will also specify what type of interest 
will be consistent with the objectives of the Park. (For example, per- 
sons presently owning lands within the boundaries of a new Park might be 
permitted to retain an estate for life.) 


Park Service policy with regard to non-Federal holdings within the 
boundaries of the parks is to "acquire such property interest... as may _ 
be needed to provide for effective management, visitor use, and the achieve- 
ment of the primary purpose for which the area was established." 27/ In 
the older parks most of the lands eithere were, or now are, in Federal 
ownership. Here the Service follows a rather conservative acquisition 
policy, not pressing for acquisition until the present owners are willing 
to sell, or a change from a compatible use is threatened. Newly estab- 
lished parks frequently include within their authorized boundaries pro- 
portionately greater amounts of private holdings. The Service seeks to 
eliminate these and has developed a system with the following basic pri- 
orities: 


(a) Land needed for preservation or protection of park values. 

(b) Land needed for development of facilities. 

(c) Unimproved land needed to prevent threatened development or 
use which would be incompatible with existing or potential park 

purposes, 28/ 


A similar policy exists for acquiring all rights to theuse of water on 
Federal lands in natural, historic or recreation areas. 


3. Mining 


By far the largest portion of park areas consists of withdrawals 

from the public domain... In the case of national parks and na- 
tional recreation areas, these withdrawals are contained in the 
individual acts of Congress areating the park or area. Typically, 
such an act provides that the public land within described bound- 
aries ‘is reserved and withdrawn from settlement, occupancy or 
disposal under the laws of the United States and dedicated and set 
apart as a public park...' Homestead, desert land and mining laws 
are thus rendered inapplicable except for valid existing claims...29/ 


The administrative: policies are the same for all areas--natural, histori- 
cal and recreational: "Mineral prospecting, mining, and the extraction 
of minerals or the removal of soil, sand, gravel, and rock may not be 
permitted," unless there is a specific statutory authorization (or there 
were valid existing rights when the Park was created). 30/ 
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4. Water Development Projects 


National Parks and monuments are not permitted to be withdrawn 

for irrigation or power sites. The locating of powerhouses, power lines, 
etc. is prohibited entirely unless the projects are specifically author- 
ized by Congress. 31/ There is no similar blanket exemption for National 
Recreation Areas. “Tal large number of the recently established National 
Recreation Areas utilize existing or planned reclamation dams and reser- 
voirs (Lake Mead, Glen Canyon, Bighorn Canyon). In some cases, adminis- 
tration of water project areas is a continuation of cooperative arrange- 
ment between the National Park Service and the Bureau of Reclamation (or 
the Corps of Engineers). 32/ 


3. Timber 


The 1916 Act authorizes the Secretary of the Interior to "sell or 
dispose of timber in those cases where in his judgment the cutting of such 
timber is required in order to control the attacks of insects or disease 
or otherwise conserve the scenery of the natural or historic objects" 
within park lands. 33/ Timber management policies today for natural and 
historical areas do not differ from the statement of the original Act. 
Whatever cutting is permitted is to be tincidental to the management of 
the area for its primary purpose. 34/ A different policy is followed in 
National Recreation Areas: timber harvesting is permitted "where compa- 
tible with fulfilling the area's recreation mission or... not significantly 
detrimental to it.'' 35/ This is the only instance in which production of 
timber is treated as a management goal. 


6. Concessions 


The policies governing concessions on Park lands are dictated by 
the 1965 Act, which reaffirms the preservationist nature of the Park Serv- 
ice's mission, and directs that areas within the Park System be adminis- 
tered in accordance with that purpose: 


The Congress hereby finds that the preservation of park values 
requires that such public accommodations, facilities, and serv- 
ices as have to be provided within those areas should be pro- 
vided only under carefully controlled safeguards against unreg- 
ulated and indiscriminate use, so that the heavy visitation will 
not unduly impair these values and so that development of such 
facilities can best be limited to locations where the least dam- 
age to park values will be caused. It is the policy of the Con- 
gress that such development shall be limited to those that are 
necessary and appropriate for public use and enjoyment of the 
national park area in which they are located and that are consis- 
tent to the highest practicable degree with the preservation and 
conservation of the areas. 36/ 


els 
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This policy is a restrictive one and consistent wit the conservationist 
approach to management which governs most Park Service activittes. 
"Physical developments should be so located as to focus intensive rec- 
reation use away from areas where it would be harmful to natural values. 
Because of the difference in resources and purposes between natural and 
recreation areas, this policy is of lesser consequence in recreation 
areas since there are fewer values to protect."37/ As with timber 
cutting, the operation of a concession must be in accordance with the 
policy of protecting the natural environment. Protection of the environ- 
ment and maintenance of the natural ecological balance are to be given 
preference over visitor accommodation. 


Policies on subjects other than those dealt with in Congressional 
legislation are summarized in each of the administrative policy booklets 
(for natural, historical and recreation areas.) The following excerpt 
is from the policy document for natural areas, but identical rules are 
also contained in the policies statements governing historical and 
recreation areas: 


2. Government Development of Concession Facilities. When 
there is no response from a prospectus [seeking private 
developers for a projected facility], and the facilities 
are necessary for the accommodation of park visitors, such 
facilities may be provided by the government with appro- 
priated funds and made available to responsible private 
parties for operation. Except in emergency situations, the 
Government should not engage in the direct operation of 
concession facilities. 


3. Maintenance of Government-owned Facilities. Concessioners 
should be required to maintain all Government—-owned facilities 
used in concession operations. To this end, annual maintenance 
programs shall be required during the term of the contract. 38/ 


The rule for the establishment of concessions within natural areas is 
as follows: 


"Concession services and facilities are, authorized within the 
natural areas only when necessary and appropriate for the public 
use and enjoyment of the area, consistent with their preserva- 
tion and conservation. Where adequate facilities and services 
exist or can be developed by private enterprise outside such 
areas, such shall not be provided within the natural areas."39/ 


The policy to be pursued in developing visitor facilities in recreation 
areas is of a less protective nature: 


Establishment of Concessions. Accommodations, facilities, and 
services will be authorized in recreation areas for public use 
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and enjoyment of the area to the extent they are consistent 
with the "carrying capacity" of the area and the need therefor 
exists--taking into account accommodations, facilities, and 
services developed, or which reasonably may be developed, to 
serve the need in the vicinity of the area. 40/ 


To the extent that the "carrying capacity" can be determined (no mean 
feat), the preservation philosophy still works as a constraint upon 
concession establishment and development. But in recreation areas 
this objective is placed on a competitive footing with the needs of 
the public for whose pleasure and benefit the recreation areas are 
established in the first place. 


The statutes and administrative policies treated above cover 
the basic powers which are utilized by the Park Service to preserve 
and protect its lands, and the environment generally, from threats. 
The policies on these diverse subjects reflect the same concern with 
minimizing adverse impacts upon the environment. Often the emphasis 
is not directly upon protection of environmental quality. Nevertheless, 
the implication to be drawn is that environmental quality control is an 
important aspect of a preservationist approach to resource management. 
"Impairment" of the natural condition of a park area is strictly en- 
joined. Permissible activities, whether to be undertaken by the Park 
Service itself, (e.g., timber cutting), by obher governmental agencies 
(e.g., water development project), or by private companies (e.g., the 
construction of visitor facilities) are limited to what is essential 
and, usually, to what will not interfere, or will interfere least, 
with the natural condition of the park lands. 


E. Resource Management 


Having now described the agency itself, its structure, planning 
system, and general policy orientation, we will look briefly at parti- 
cular management practices with regard to certain resources: recreation, 
wildlife, and water. 


1. Recreation 


While many recreation planning functions were assumed by the Bureau 
of Outdoor Recreation when it was created in 1962, the Park Service is 
still concerned with the administration of certain National Recreation 
Areas and with recreation facilities in the National Park System. 


In the natural and historical areas within the Park System, 
recreation must give way to preservation or restoration purposes. Even 
within such areas, however, preservation goals are compromised to some 
extent to accommodate the viewing of natural phenomena or historical 
sites and such recreation activities as hiking, and camping. Whatever 
the area's classification, significant historical or natural features 
are not to be ignored. 
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In a natural area recreation uses are limited to those which 
compliment the dominant purpose of the area, assuring the necessary 
preeminence to the preservation mission for that area. This should 
result in a more thorough consideration of possible adverse effects 
from recreation activities which are permitted in natural areas; the 
importance of foresightfulness in developing natural areas need be 
stressed: 


Outdoor recreation in natural areas, i.e., the national 
parks, was a major factor contributing to the [environ- 
mental quality] crisis....New knowledge about the impact 
on the ecology of the parks of even slight environmental 
changes or wildlife manipulation has led to a reevalua- 
tion of the role of the parks. The change was not 
caused by, nor did it require, a different reading of 
the 1916 Act. The mandate to limit enjoyment in such a 
manner that the scenery, natural and historic objects 
and the wildlife remain unimpaired for the enjoyment of 
future generations had never been misunderstood. It was 
insufficient understanding of the far-reaching results 
of measures such as roadbuilding, heavy trail use, in- 
compatible uses of adjoining park land, that had allowed 
administrative practices which endangered the protected 
resource. The unexpected increase in visitor numbers 
Since the end of World War II is only one aspect of the 
general intrusion of civilization into areas which should 
remain in their natural state. Any restrictions on 
recreation use must therefore be seen in the larger con- 
text of preservation and often restoration of the existing 
resources .41/ 


It is important to note that recreation areas, natural areas, and 
historical areas vary as to permissible activities and intensities of 
use. For example, in most National Parks hunting is not permitted at 
all, but it is allowed in some National Recreation Areas if suitably 
regulated (and if in accordance with State law). Again, whereas in 
natural areas the Park Service's policy on camping is to locate facili- 
ties and services outside the Park areas, in recreation areas campgrounds 
(of a size consistent with the carrying capacity of the area) may be pro- 
vided within that area. 


When an area's dominant purpose is found to be recreational, ad- 
ministrative policy dictates that the preservation and enjoyment of 
natural and historical objects must be capable of being achieved "on a 
basis compatible with the recreation mission."42/ That the goal of 
producing recreation opportunities is paramount in such areas is well 
illustrated by the Park Service's policy on environmental quality for 
National Recreation Areas: 


To achieve the purpose of a National recreation area, planning 
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and management should be related to the total environment in 
which the area is located.... Such planning and management 
recognize the need for transportation arteries; utility and 
communication corridors; consumptive resource uses; and 
residential, commercial and recreation land uses inside and 
within the vicinity of the area as parts of a systematic 
plan assuring viability and good health of the area and the 
surrounding region.43/ 


Administrative policy on roads and trails may be cited as an ex- 
ample of how Park Service thinking on recreational development within 
the parks has changed since the inception of the Park System: 


NPS policies with regard to roads and trails reflect some of 
the most important changes in management philosophy that have 
occurred over the past few years. In 1918, Secretary of the 
Interior Lane laid down the rule that automobiles and motor- 
cycles will be permitted in all of the national parks, as 
part of the policy to keep the parks ‘accessible by any means 
practicable.' (Letter of May 13, 1918, to the Director of 
the NPS.)... Hugely increased numbers of people, ...required 
a@ reappraisal of the rule of unlimited access. The present 
policies of the NPS rest on the investigations and recommen- 
dation of the Park Road Standards Committee which had been 
appointed by the Director of the NPS in 1967 to review the 
status of road construction, to define the purposes of park 
roads, and to establish guidelines for their design and 
construction.... [The Report] concluded that the number of 
people and their methods of access and circulation will have 
to be more closely controlled if the park experience is to 
maintain its distinctive quality. _4h/ 


Focussing on limited access to the Parks can have several beneficial 
effects in terms of protecting environmental quality. Obviously, better 
and faster roads can result in increasing the number of visitors beyond 
the carrying capacity of the area. The policy suggested by the Park 
Road Standards Committee would allow certain vehicles to be denied access 
to Parks (or Park facilities) simply by limiting the type of road system 
in some or all areas of the Park. Thus visitors would be expected to 
conform to Park facilities, rather than requiring that the Park Service 
provide the facilities for each and every visitor use. The applicability 
of this philosophy to other areas of Park Service management is being 
explored. 


enw WitdlLite 


Management of the nation's wildlife resources is not the primary 
concern of the National Park Service. This responsibility is entrusted 
to the Bureau of Sport Fisheries and Wildlife (an agency under the Fish 
and Wildlife Service, within the Department of the Interior). With the 
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passage of the Fish and Wildlife Act of 1956, which created that Bureau, 
Congress for the first time clearly recognized the value of the wildlife 
resource, declaring that: "...the fish, shellfish, and wildlife re- 
sources of the Nation make a material contribution to our national 
economy and food supply, as well as) a material contribution to the 
health of our citizens..." Therefore, these resources deserve and re- 
quire to be protected and managed "...with the intent of maintaining 
and increasing the public opportunities for recreational use of our 

fish and wildlife resources..."45/ 


Unlike the Bureau of Sport Fisheries and Wildlife, the Park 
Service has no specific directive singling wildlife out for special 
protection. Nevertheless, there is a high incidence of wildlife on 
its 27,000,000 acres, and hence management of wildlife is an important 
concern. 46/ 


The significance of wildlife to the Park System is twofold: 
first, the wildlife population, both in numbers and in composition, is 
an important factor in the ecology of an area; second, a major objective 
of the Park System is to provide people with educational and recreational 
contact with the nation's natural resources, and a great attraction of 
many Parks is the opportunity to view wildlife in natural surroundings. 


The original Parks Act in 1916 made only a general reference to 
wildlife in the midst of the broader declaration that the purpose of 
the Park System is to "...conserve the scenery and the natural and 
historic objects and the wildlife therein and to provide for the en- 
joyment of the same in such manner and by such means as will leave 
them unimpaired for the enjoyment of future generations."47/ The Act 
left wildlife management objectives to be spelled out in detail in 
acts establishing individual parks. 


Congress has provided varied wildlife missions in different 
Parks. For example, the Act creating Yellowstone National Park, forbids 
hunting, killing, or capturing any bird or animal, except those which 
threaten human life. This legislation also specifies the permissible 
seasons for fishing.48/ This is a fairly standard provision, similar 
to the wording in many other statutes creating Parks. In the Sequoia 
Park legislation, the emphasis is slightly different. The Secretary 
of the Interior is authorized to provide against "wanton destruction 
of fish and game, and against their capture or destruction, for the 
purposes of merchandise or profit."49/ The stated object here is "the 
freest use of said park for recreation purposes.” 


Working from legislative guides such as those quoted, the Park 
Service has developed standards for the treatment of wildlife in different 
Park areas--natural, historic, and recreation. This classification af- 
fects wildlife management by determining the overall management policy 
for a given area. This is reflected in the following regulations: 
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Section 2.32(a) In natural and historical areas and national 
parkways: 
(1) The hunting, killing, or wounding, 
frightening, capturing, or attempting 
to kill...of any wildlife is prohibited, 
except dangerous animals when it is 
necessary to prevent them from destroying 
human life or inflicting personal injury. 


eee ‘ 


(3) The regulations contained in this section 
Shall be applicable to privately owned 
lands under the legislative jurisdiction 
of the U.S. within Glacier, Lassen Volcanic, 
‘Mesa Verde, Mount McKinley, Mount Rainier, 
Olympic, Rocky Mountain, Sequoia~-Kings 
Canyon, Yellowstone, and Yosemite National 
Parks. 


(>) In recreational areas (except national parkways): 
except as otherwise provided herein, hunting and 
trapping are permitted in accordance with all 
Federal, State, and local laws and regulations 
applicable to these areas....50/ 


A 1963 report on Wildlife Management in the National Parks pre- 
pared by the Advisory Board on Wildlife Management provides the most 
useful statement of proper wildlife management objectives and instances 
of attempted implementation. The primary objective is that "biotic 
associations within each park be maintained, or where necessary rec- 
reated, as nearly as possible in the condition that prevailed when the 
area was first visited by the white man. A national park should represent 
a vignette of primitive America."51/ Initially, as was noted in the 
report, the philosophy governing wildlife management was one of "pro- 
tection." Thus hunting within Park boundaries was restricted or pro- 
hibited altogether. Later came the recognition that “habitat is the 
key to sustaining animal populations."52/ (For some time this resulted 
in an unnatural protection of Park areas from fires, normal insect out- 
breaks, etc.) The report urged a more comprehensive approach to wild- 
life management based on a realistic recognition of the fact that the 
Parks do not exist in a vacuum. Rather, they are: 


2...ecological islands subject to direct or indirect modifica- 
tion by activities and conditions in the surrounding areas. 
These influences may involve such factors as immigration and/ 
or emigration of animal and plant life, changes in the fire 
regime, and alterations in the surface or subsurface water.... 
4,..biotic communities are in a constant state of change due 
to natural or man-caused processes of ecological succession. 
In these "successional" communities it is necessary to manage 
the habitat to achieve or stabilize it at a desired stage. For 
example, fire is an essential management tool to maintain... 
American prairie. 
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5...Where animal populations get out of balance with their 
habitat and threaten the continued existence of a desired 
environment, population control becomes essential. This 
principle applies, for example, in situations where ungulate 
populations have exceeded the carrying capacity of their 
habitat through loss of predators, im Jigration from sur- 
rounding areas, or compression of normal migratory patterns .53/ 


The report stated that maintenance of biotic associations in 
their natural state is extremely difficult. Restoring ecological com- 
munities to their primitive condition cannot be totally achieved. The 
complexity of ecological communities requires the development of di- 
verse management procedures. The key to successful management with 
these basic goals in mind, is: adequate research. The Advisory Board 
emphasized the importance of research as the basis for any management 
program, and criticized the present research orientation as being too 
largely focussed on "interpretive functions rather than [on] manage- 
ment. We urge the expansion of the research activity in the Service 
to prepare for future management and restoration programs." 54/ 


In managing wildlife habitat, research to determine the original 
composition of the ecological community is the first step to developing 
a management plan. "A second step should be ecologic research on plant- 
animal relationships leading to formulation of a management hypothesis."55/ 
Finally, following experimentation, the approved management methods can 
be instituted having been carefully studied and pretested, to minimize 
foreseeable adverse impacts. 


Some of the research recommended in the Report is now being done 
by the Park Service. Significant evidence of this is found in recent 
Resource Management Plans and Master Plans. For example, the studies 
that have been done on the Hawaii Volcanoes National Park describe, com- 
prehensively, the ecological communities within the Park. The original 
plant and animal populations are analyzed and inventoried in detail. 
The exotic elements which have been introduced, and their subsequent 
impacts, are fully described. The intention is expressed to restore 
the original composition of the plant and wildlife community. It is 
admitted, however, that present methods for eliminating or controlling 
the numbers of some introduced species (e.g., feral goats) are unsatis- 
factory. The Hawaii Natural Resources Management Plan flatly states 
that: "It is unrealistic to assume that, with present knowledge and 
techniques, the widely entrenched species [in this case those foreign 
plants and animals introduced by European settlers] can be eradicated 
from the park." 55/ 


Thus the present wildlife problems which confront the Park 
Service administration are related largely to discovering and implement- 
ing management programs which effectively manipulate the environment to 
preserve or recreate the desired (f.e., primitive) ecological communities. 


‘ 
‘ 
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According to the Advisory. Board, "Americans have shown a great capa- 
city for degrading and fragmenting native biotas. So far we have not 
exercised much imagination or ingenuity in rebuilding damaged biotas. 
It will not be done by passive protection alone."56/ 


The recommendations of the Advisory Board with regard to specific 
management procedures start with the fundamental propositions that park 
wildlife management responsibilities must be concentrated within a single 


agency, the Park Service, and that management policy towards wildlife 
resources should be almost exclusively protectionist: 


...We cannot endorse the view that responsibility for re- 
moving excess game animals be shared with state fish and 
game departments whose primury interest would be to 
capitalize on the recreational value of the public hunting 
that could thus be supplied. Such a proposal imputes a 
multiple use concept of park management which was never 
intended, which is not legally permitted, nor for which 
can we find any impelling justification today. 57/ 


This characterization of Park Service management policies should, how- 
ever, be contrasted with the policies that are considered acceptable, 
and indeed required, for adequate management of recreation areas. 
National Recreation Areas are by definition multiple use in character, 
at least to the extent of promoting equally all allowable forms of 
recreational activity. Thus, hunting is forbidden in National Parks 
generally, yet is held to be an "allowable" use of recreation lands 
when properly regulated. 


Generally, the desirability of natural means of regulating 
animal populations is stressed, as is the intention of extirpating 
or at least controlling the adverse impacts of non-native plants and 
animals. Protection of wildlife, habitat manipulation, and direct 
population control are the three principal facets of an active Park 
Service wildlife management program. This three-pronged management 
system will hopefully provide optimum conditions for wildlife and, 
in turn, assure an important degree of en¥Vironmental quality control 
because of the interrelationship of wildlife population size and com- 
position and the ecosystem as a whole. 


3. Water 


The Park Service has no officially formulated management programs 
governing the water resource, but policies currently followed emphasize 


the following objectives for water management: 


1. Provide water in adequate quantity and of suitable quality 
standards in the parks to meet human needs and to maintain the 
integrity of the natural scene, including ecosystems ; 
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2. Acquire, maintain, and protect legal rights to the use of 
water supplies essential to meet present and projected future 
park needs; 

3. Equitably and wisely allocate the water to various benefi- 
cial uses in the parks, which uses are, as a general rule, in 
competition with one another for their fair share of the water 
available; 

4, Plan and develop improvements and installations in the 
parks which are practicable and effective in making the supply 
of water available for various needs; 

5. Assure that beneficial use is and can be made of all waters 
for which water rights must be established or will be sought in 
the future for parks located in states where proof of beneficial 
use is a prime consideration; and : 
6. Promote water resources conservation in the overall program 
of park water resources management .58/ 





A clear example of the relationship between water quality and over- 
all environmental quality is the effects of water pollution on members 
of an ecological community. This relationship is presently receiving 
considerable, though not undue, attention. The National Park Service 
Administrative Policy booklets for natural, historical and recreation 
areas each contain a statement of policy on water pollution abatement 
and control: 


The Service will strive to maintain quality of all waters 
(1) originating within the boundaries of natural [or his- 
torical or recreational] areas [and flowing through or 
bounding on such areas] through 
(a) provision of adequate sewage treatment and 
disposal for all public-use facilities, including 
self-contained boat sewage storage units; 
(b) control of erosion; 
(c) regulation and control, as necessary, of fuel- 
burning water craft; 
(d) avoidance of contamination by lethal substances, 
such as certain insecticides; 
(e) regulation of the intensity of use in certain 
areas and at certain times when determined as being 
necessary based on water quality monitoring. 59/ 


Collection of technical information on solutions for such prob- 
lems should be a function of the master planning process. Necessary 
data include inventories and evaluation of water resources; study of 
state water law; and a determination of the status of park and alien 
water rights. The information obtained in master plan studies is 
then to be used to prepare water resource management plans similar to 
the action plans described earlier. 
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F, Environmental Data and Analysis 


: Traditionally, the Park Service has dealt with detailed site 

plans and local reports. However, in their studies for park designation, 
and, increasingly, in park and multi-park master planning, the data needs 
have become quite similar to those of BLM and the Forest Service (des- 
cribed earlier.) 


For example, the Master Plan for the Proposed War in the Pacific 
National Historic Park, Guam, contains general analysis of "available 
data” on natural environment and resources: temperature, precipitation, 
wind, fire history, oceanography, terrain, soils, and land-use. More 
importantly, an attempt is made to incorporate environmental factors 
in park design and management (although the full follow-through is not 
made clear in the Plan.) An example: 


Steep slopes under Mount Alifan should not present a 
problem as long as management is directed toward pre- 
serving the historic landscape. The bluffs south of 

the Asan and Piti Beaches must be considered in place- 
ment of roads, trails, buildings, and related structures. 
The possibility of slumping or accelerated erosion of 
steep hillsides of volcanic soil should be considered in 
road location. There is a limited acreage of flat or 
gently sloping terrain in the vicinity of Asan Point and 
the proposed headquarters site. 


The natural resource data in master plans tends to be quite general, 
and only of limited value in detailed design and problem solving. For 
example, the Hawaii Volcanoes National Park Master Plan contains maps of 
major vegetation and wildlife, but at a scale of roughly 1 inch to five 
Miles (actual maps unscaled). The plan does state however: 


Many of the management problems in Hawaii's national parks 
result from inadequate information on native plants and 
the effect of exotic plants and feral animals on the very 
fragile native ecology. Extensive and continuing research 
is the most important element in the future planning and 
management programs for the national parks on Hawaii. 
Research should include the following: 


1. Location of ecosystem boundaries or zonal separations. 

2. Degree of present community stability and guidelines for 
manipulating environmental factors for restoration of 
historic communities. 

3. Evaluation of the use of herbicides in the plant control 
program. 

4, Further pathological study of declining plant populations 
on the mauna Loa strip. 
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5. Present impact of the goat and pig populations on plant 
and animal communities;, and the impact when control pro- 
grams drastically reduce or eliminate the feral animals. 

6. Ecological investigation of the Mauna Loa silversword, 
its past and present distribution, and method of restora- 
tion. 

7. Oceanographic investigation along the coastline, its 
ecology, vanishing species, and possibilities for res- 
toration and interpretation. 

8. <A complete study of bird populations, including the ef- 
fect of the numerous exotic birds on the native bird 
population. 

9. Investigation of the nene and its habitat in cooperation 
with the State of Hawaii Fish and Game program. 

10. Historical and archeological investigation of coastal 
villages as they are associated with upland agricultural 
and pastoral cultures. 

ll. Study of the legend of Pele and religious ceremonies 
connected with Kilauea. 

12. Further investigation of the Wahaula Heiau and the ad- 
jacent Village of Kailiili. 

13. The relative historic value of the Old Volcano House, 
will be studied by the Cffice of Archeology and Historic 
Preservation. The result will determine whether or not 
the building should be retained and interpreted. 


The Park Service has followed through in this direction with a more 
thorough investigation of the environment, its dynamics, and human- 
impact problems. 


In the Hawaii Volcanoes National Park's Natural Resources Manage- 
ment Plan, the Park is considered mainly in terms of plant communities, 
such as Lowland Shrub Ecosystem, Pili Grass-Low Shrub Ecosystem, Lowgrass 
Ecosystem, Montane Rain Forest Ecosystem, and so on. Each is analyzed 
in terms of rare and endangered species and adverse human impacts, and 
this leads to the formulation of management objectives, action programs, 
and research needs. This type of serious, detailed report can be viewed 
as a cornerstone for environmental protection and management. 


A closely related type of report is the Natural Sciences Research 
Plan system, which aims to collect and analyze research pertinent to 
each park (or related unit). Preparation of these plans involves bringing 
together, at each park, the various government and university researchers. 
Their work relates specifically to park management and interpretation. 
While intended primarily to guide further natural science studies, the 
Research Plans have also become a valuable input in solving environmental 
management problems, 


For example the Isle Royale Natural Sciences Research Plan sum- 
marizes available information on geography, geology, soils, climate 
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(and long term changes), vegetation, and fauna. These descriptions are 
keyed to ongoing management situations and problems, such as: the wolf- 
moose population balance, the relationship of the moose population to 
aquatic vegetation, vegetation and fire suppression, the invasion of 
the lamprey, and so on. 


The report raises many questions which can only be answered by 
problem-oriented research (such as through the Forest Service's Re- 
search Program). The Park Service has nc management-oriented cadre 
of scientists and so depends upon the Forest Service and other agencies, 
and on occasional studies by university scholars. 


As with other agencies there is a willingness to seek (and often 
desperately to search for) cooperative assistance in research and en- 
vironmental management advice (this includes other federal and state 
and local agencies, and especially colleges and universities). 


Another technique employed by the Service is that of field trips 
and reports by interest groups such as the Sierra Club, especially in 
the early stages of acquisition planninz. While such reports tend to 
express one point of view (and may generate public conflict) they are 
nonetheless the source of valuable information, at little or no cost 
to the agency. NPS, of course, has some professional staff in its 
new, but small, Natural Science branch and in its design, management, 
and interpretive (naturalist) service functions. But it is not now 
clear how the full scientific/professional resources of the Park 
Service will be brought to bear in environmental management. 


G. Conclusions 


The Park Service's criteria and standards for environmental man- 
agement have traditionally been general and ambiguous (e.g., preserve, 
but make use of...), and difficult to apply. The emphasis on management 
keyed to initial classification decisions (as to natural, historical or 
recreation status) simplifies management, but it begs many issues in 
environmental protection. In master plans, and especially in the pro- 
posed "action" management plans, there is an opportunity to set standards 
of environmental quality and to develop clear programs to avoid merely 
drifting along in a stream of gradually worsening environmental problems. 


Authority to manage park resources is clear and adequate, but 
the Service's authority and responsibility for off-site environmental 
problems which bear on internal objectives is neither clear nor adequate. 


Many coordinative relationships with other agencies and land- 
owners exist, but it is obviously difficult for the Service to achieve 
& management perspective and capability through borrowed or cooperatively 
shared talent. Few formal channels for public involvement (in setting 
criteria for example) or third-party review (of program plans for ex- 
ample) were noted in this admittedly cursory study. 
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Information needed for environmental management was, in a few 
instances, being agressively sought and used. In other instances, however, 
this was not true. The Management and Research Plans were the strongest 
source noted; but such plans are in their infancy in terms of their prepara- 
tion, and their impact on service policy and development practices. 
Especially lacking were technical handbooks for coping with environmental 
problems (in more than one instance we found the Forest Service Handbook 
being used as a needed reference). 


This lack of middle-management technical directives and guidance 
places added stress on scientific and technical staff. With the bulk of 
Service employees in administrative, interpretative, or physical design 
categories, the small scientific staff that is management-oriented is 
not likely to be able to "environmentalize" the planning system, except 
over a period of years. The new system structure, however, does seem to 
provide for and encourage environmental management, in so far as its 
potentials are actually achieved. 
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CHAPTER VI 


THE IMPACT OF SELECTED FEDERAL LAWS CONCERNING 
ENVIRONMENTAL QUALITY ON MANAGEMENT OF THE PUBLIC LANDS 


A. General Environmental Policies 


1. The National Environmental Policy Act of 1969, and the 
Environmental Quality Improvement Act of 1970 


In the first four months of 1970 two landmark statutes were 
passed The National Environmental Policy Act of 1969 1 /declared it 
a national policy to encourage harmony between man and his environment, 
and recognized the continuing responsibility of the federal government 
to improve and coordinate federal plans and progrems toward this end. 
Section 102 of the Act requires all agencies of the federal government 
to include in every proposal for legislation, or other action significantly 
affecting the human environment, a detailed statement on the environmental 
impact of the proposed action. Prior to making any detailed statement, 
the responsible Federal official shall consult with and obtain the 
comments of any Federal agency which has jurisdiction by law or special ex- 
pertise with respect to any environmental impact involved. Copies 
of such statements and the comments of appropriate Federal, State and 
local agencies, which are authorized to develop and enforce environ- 
mental standards, shall be made available to the President, the Council 
on Environmental Quality and to the public as provided by Section 552 
of Title 5, United States Code and shall accompany the proposal through 
the existing agency review processes. 


Section 103 of the Act requires all agencies to review their 
present statutory authority, administrative regulations, and current 
policies and procedures for the purpose of determining whether there 
are any deficiencies or inconsistencies therein which prohibit full 
compliance with purposes of the Act to improve and encourage ‘harmony 
between man and his environment." It also requires these agencies to 
propose to the President, not later than July 1, 1971, such recommendations 
as may be necessary to bring their authority and policies into conformity 
with the purposes of the Act. Title II requires the President to prepare 
an annual Environmental Quality Report to the Congress, and establishes 
a three-member Council on Environmental Quality in the Executive Office 


* This chapter was written by Edward H. Rabin, Professor of Law, 
University of California, Davis. The excellent assistance of Karl 
J. Phaler, a student at the School of Law, is gratefully acknowledged. 
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of the President. Unfortunately, the Act provides no specific enforcement 
mechanisms. 


On April 3, 1970, the Environmental Quality Improvement Act of 
1970 was passed. 2 / The purposes of this Act are: 


(1) to assure that each federal department and agency conducting 
or supporting public works activities which affect the environment 
shall implement the policies established under existing law; and 


(2) to authorize an Office of Environmental Quality, which, not- 
withstanding any other provision of law, shall provide the 
professional and administrative staff for the Council on Environ- 
mental Quality established by the National Environmental Policy 
Act of 1969. 


There is, of course, little experience as yet concerning practical 
implementation of either Act. However, it is clear that the Acts envisage 
far more concern with environmental problems on the part of all govern- 
mental agencies, including those concerned with the public lands, than 
has been previously customary. 


In the few short months since the passage of the National 
Environmental Policy Act it has had specific and substantial impact on 
public land policies. 


In an April 13, 1970 decision, which may have very wide implication, 
Federal District Court Judge George L. Hart, Jr. (District of Columbia) 
enjoined the Department of the Interior from permitting the construction 
of a 390 mile road section across federal land in Alaska because the 
action did not satisfy the requirements of the Environmental Policy 
Act. 3 / On March 3, 1970, the Secretary of Transportation announced 
that he had refused to approve construction of Interstate Highway 93 
through scenic Franconia Notch, New Hampshire. The decision was based 
in part on the Environmental Policy Act. 4 On February 5, 1970, 
President Nixon issued Executive Order 11507, pursuant to the Environ- 
mental Policy Act, among others. This Executive Order will be discussed 
at greater length below. In general, however, it requires federal 
facilities and agencies to increase their efforts to prevent air and 
water pollution. On March 7, 1970, Executive Order No. 11514 was 
promulgated, in furtherance of the purpose and policy of the Environ- 
mental Policy Act. It also will be discussed below. 


2. Executive Order No. 11514, 5 / and “Interim Guidelines" 
Concerning Statements on Proposed Federal Actions Affecting 
the Environment, Issued by the Council on Environmental 
Quality on April 30, 1970 6 / 
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Both of the documents referred to will have a profound impact 
upon the public land agencies. Pursuant to the Environmental Policy 
Act, they require detailed environmental studies by every federal 
agency, and the use of "a systematic, interdisciplinary approach which 
will insure the integrated use of the natural and social sciences 
and the environmental design arts in planning and decision making which 
may have an impact on man's environment." 7 / 


Both documents will require meticulous study by all federal 
agencies. These documents require specific review of current authority 
and practice relating to loans , grants, contracts, leases, licenses, 
certificates, and permits. 8 / They raise important policy issues 
which will be discussed later. 


3. Recent Court Cases on Standing 
It is now clear, beyond reasonable dispute, that ‘public interest’ 


organizations such as national, regional and local conservation societies 
have standing to challenge federal agency actions allegedly in violation 


of statutory requirements imposed for the protection of the environment. 


The National Environmental Policy Act of 1969, with its broad and com- 
prehénsive environmental requirements, may have the effect, even if 
perhaps unintentional, of opening almost every federal agency decision 
substantially affecting the environment to judicial review. In addition, 
both Executive Order 11514 and the Interim Guidelines issued by the 
Environment Quality Council require public hearings and wide public 
dissemination of information on environmental issues 10/ and this will 
be an important factor in aiding public participation in the decision 
making process. Thus conservation organizations will not only have the 
standing to challenge federal actions, but they will also have the in- 
formation and incentive to do so in cases which they think appropriate. 


Therefore, federal agencies, including public land agencies, not 
only must follow the requirements of the National Environmental Policy 
Act of 1969 and the regulations issued thereunder, but those agencies 
are subject to legal challenge from an expanded group of concerned 
citizens and citizen organizations. Agencies will have to give careful 
attention to discerning proper procedures and maintaining proper records 
in an effort to comply with the new laws. 


ik, Summary: Regulatory Scheme for General Environmental Policies 


Three recent legal developments make it clear that the public 
land agencies are facing a new era in general environmental controls. 
First, the National Environmental Policy Act of 1969, and its companion 
measure, The Environmental Quality Improvement Act of 1970, require 
detailed and sophisticated environmental planning. Second, the rules 
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and regulations issued under these Acts require the agencies to keep 
the public fully informed of their proposed actions and involved in the 
decision making process. Third, recent court cases giving “standing” 
to conservation and ‘similar organizations to challenge agency actions 
as not complying with applicable statutes and regulations expand 
significantly the number of persons able to insure compliance with the 
above Acts. 


These three developments require a public land agency: to do 
more and better environmental planning; and to publicize fully its 
proposed actions, and otherwise follow proper procedures. 


B. Water Pollution 


1. Typical Water Polluting Activities On Federal Lands 


There is @ wide diversity of activities on federal lands which 
may cause water pollution. Some of these are carried on by federal 
agencies directly: 


- the treatment, or lack of treatment, of sewage from campgrounds 
or visitor centers on Forest Service, Park Service, or BLM lands 


- waste disposal facilities on military bases and other Department 
of Defense (DOD) facilities 


- improper road building, dam building, and other construction 
practices on public lands, resulting in erosion and siltation 


Other polluting activities may be carried on by federal licensees 
or permittees: ; 


- thermal water pollution from electric generating plants located 
on or discharging waters into streams flowing on public lands 


- poor mining practices including hydraulic mining and improper 
control of acid water from abandoned mines 


- improper construction of ski or riding trails resulting in 
erosion 


- overgrazing on federal range lands causing erosion and sedi- 
mentation 


- poor timber cutting practices including the use of stream beds 
as logging roads, overcutting, improper disposal of slash, 
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improper placement and grading of logging roads, etc. 


- fertilization and pesticide spraying of ‘tree farms" resulting 
in water run-off problems including eutrophication. 


2. Federal Regulation of Water Pollution 


The Federal Water Pollution Control Act 11/ was originally 
passed in 1948 and is the foundation act in this field. It was amended 


in 1956, 12/ in 1961, _13/in 1965, 14/ in 1966, 15/ and in 1970. 16 / 


The agency charged with administering the Federal Water Pollution 
Control Act is the Federal Water Quality Administration of the Department 
of the Interior. Before April 3, 1970, this agency was known as the 
Federal Water Pollution Control Administration. 17/ 


Among other things, the Federal Water Pollution Control Act, as 
amended, provides for the establishment of water quality standards for 
interstate or navigable waters. The term interstate waters is not 
limited to those portions of water bodies which flow across or establish 
a part of a stable boundary: it includes the entire stretch of inter- 
state waters within a state. These standards are initially established 
by the respective states and then approved (often with modifications) 
by the Secretary of the Interior. The standards may then be enforced 
under a fairly complicated scheme requiring extensive interaction be- 
tween state and federal officials. Enforcement actions are initiated 
either by state or federal officials, depending on the nature or effects 
of the pollution. The Federal Water Quality Administration describes 
the enforcement procedure as follows. 18/ 


Enforcement involves a three-stage procedure: (1) conference, 
(2) public hearing, and (3) court action. 


1. The conference is conducted informally and is a non-adversary 
action. The conferees are comprised of the State water pollution 
control agencies, interstate water pollution control agency, if 
any, and the Department of the Interior. The function of the 
conference is to inquire into the occurrence of pollution which 
and be abated under the Act, the adequacy of the measures being 
taken, and the nature of the delays being encountered; agreement 
of the conferees, if possible, is obtained on a required remedial 
program to abate the pollution. 


2. The public hearing is a formal procedure directed toward 
individual alleged polluters. The Hearing Board is comprised 
of five or more members, appointed by the Secretary. The 
majority of its members must be persons other than employees or 
officers of the Department of the Interior. The findings and 
recommendations made by the Hearing Board on the basis of the 
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evidence presented are sent to the polluters with a stipulated 
time for compliance and to the State and interstate agencies. 


3. Court. action is the ultimate resort. The Court has juris- 
diction to enter such judgment, and orders to enforce it, as 

the public interest and the equities of the case may require. 

The court action stage is resorted to directly in enforcing the 
abatement of violations of water quality standards for interstate 
waters. 


The procedures present several limitations on Federal 
authority. At the conference stage, there is no direct Federal 
relation established with individual polluters. Such parties 
may not even be compelled to be present at the conference as 
no subpoena authority is provided. The Federal authority deals 
directly with the polluters at the public hearing stage but 
again there is no subpoena authority to compel the presence of 
witnesses. 


During: the post-conference and post-public hearing periods, 
the States: are directed to obtain compliance under their own 
laws and authorities. The Act directs that a reasonable time, 
which cannot be less than six months, must be provided to the 
States for obtaining such compliance. This means that in bring- 
ing a recalcitrant polluter to terms, the Federal government's 
hands initially are tied for at least a whole year. This year 
stretches to a minimum of 18 months when the time necessary for 
preparing the filing of court action is taken into account. 


3. Relation to Federal Lands 
a. Section 103 of the Water Quality Improvement Act of 1970. 19/ 


Section 103 of the Water Quality Improvement Act of 1970 (Section 
el of the Federal Water Pollution Control Act, as amended) establishes 
an elaborate scheme governing water polluting activity on federal lands. 


The new law provides in part as follows: 


Sec. 21 (a) Each Federal agency (which term as used in this 

section includes Federal departments, agencies, and instrumentalities) 
having jurisdiction over any real property or facility, or engaged 

in any Federal public works activity of any kind, shall, consistent 
with the paramount interest of the United States as determined by 


the President, insure compliance with applicable water quality 
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standards and the purposes of this Act in the administration of 
such property, facility, or activity. .. . (Emphasis supplied) 


The quoted excerpt broadened the prior law in two important 
respects. (1) It extended coverage to agencies engaged in any public 
works activity, such as road or dam building and (2) "water quality 
standards” (mainly established under the Federal Water Pollution Control 
Act) were expressly made applicable to federal activities, (subject to 
limited exceptions). 


The 'jurisdiction” referred to in the portion of the Act quoted 
above is broadly defined. It "includes operations of the agencies 
carried on by lease and by contract and therefore would subject these 
lease and contract operations to the requirements of this subsection." 20/ 


Perhaps even more important than the regulation of federal 
activities is the new Act's regulation of federal licensees and permittees. 
The new Act requires any applicant for a federal license or permit to 
conduct any activity which may result in any discharge into navigable 
waters to obtain a certificate from the appropriate State agency. It 
should be noted that where there are no water quality standards, the 
licensee or permittee ‘shall comply with the purposes of this Act.) 

The certificate must certify that such activities will not violate 
applicable water quality standards. Elaborate procedures pertaining to 
the issuance of the certificate are set forth in the statute. 


By making water quality standards applicable to federal agencies 
(and their operations carried on by lease and contract), and to federal 
licensees and permittees, the new Act takes a giant step forward in 
protecting water quality. One of the most dramatic changes relates 
to thermal water pollution from nuclear powered electrical generating 
plants. Under the prior law, the Atomic Energy Commission could and 
did ignore the thermal pollution problem in licensing nuclear powered 
electric power plants. 21/ Under the new law such a licensee or permittee 
would be required to obtain the necessary certificate from the state 
authorities, certifying that his thermal discharge did not violate 
water quality standards before a permit or license from the AEC could 
Sse. Bey 


b. Possible deficiencies of Water Quality Improvement Act 
of 1970 as it relates to public lands. 


Evaluation of the Water Quality Improvement Act of 1979 at this 
early date is premature. However, the following possible areas of 
weakness have been tentatively identified and will require future 
monitoring, 
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The stringent safeguards pertaining to licensees and permittees 
relate only to discharges into navigable waters. Ground water 
and non-navigable surface waters, including interstate non- 
navigable waters, are not affected. This may be a serious 
omission. 


The new act covers only federal agencies (including non-federal 
entities performing agency functions under lease or contract) 
and federal permittees and licensees. Section 7 of Executive 
Order 11288 (now repealed by Executive Order 11507) required 
federal agencies to review "loan, grant, and contract practices 
. . to determine the extent to which water pollution control 
standards . . . Should be adhered to by borrowers, grantees or 
contractors ... .' A provision authorizing and encouraging 
federal agencies to use, when appropriate, loan, grant and 
contract provisions to control pollution by federal borrowers, 
grantees, or contractors would have been desirable although it 
is not clear whether the omission in Executive Order 11507 
prohibits Pederal Agencies from reviewing such practices. 


c. Executive Order No. 11507, Feb. 4, 1970 


Executive Order 11507, pertaining to the control of air and 
water pollution at federal facilities, was promulgated on February 4, 
1970.23/ This was two months before the Water Quality Improvement Act 
of 1970, which extensively rewrites existing law in this field, was 
passed, Consequently, it appears likely that Executive Order 11507 
will have to be revised to take account of the more recent statute. 
For example, Executive Order 11507 omits any mention of federal licensees 
and permittees although the statute extensively regulates them as stated 
above, 


In many ways Executive Order 11507 is an improvement over Executive 
Order 11288 of July 2, 1966, which it superseded. First, unlike its 
predecessor, it expressly makes "water quality standards" applicable 
to federal facilities. This is in accord with the subsequent Water 
Quality Improvement Act. Second, it directs the Secretary of the Interior 
to "provide leadership" in water quality control at federal facilities and 
involves him in various specified duties. By officially directing the 
' Secretary to "prowide leadership" it appears likely that compliance by 
agencies which do not have pollution control as a "primary mission" will 
be more expeditiously achieved. Third, The Council on Environmental 
Quality is directed "to maintain continuing review of the implementation 
of this order and ... [to] report to the President thereon." This also 
Should expedite compliance. 
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In one important respect, however, Executive Order 11507 offers 
less protection from water pollution than its predecessor. Section 7 
of the superseded Executive Order 11288 directed each agency to review 
the "loan, grant, and contract practices" to determine the extent to which 
water pollution control standards should be adhered to by borrowers, 
grantees, or contractors, Although this provision was rarely used,24/ 
it appears that the remedy would have been to strengthen its provisions 
rather than to abolish it. It is uncleai whether the omission of section 
7 of the old Executive Order from the new Executive Order now makes it 
improper for federal agencies to seek to obtain compliance by private 
agencies with water quality standards by appropriate loan, grant, and 
contract practices. If the omission has this effect, it would be most 
unfortunate, 


d. Specific Agencies 
(1) Forest Service 


Over 60 percent of waters in California artse from Forest Service 
lands, since water yield in general is altitude-dependent and the higher 
elevation watersheds in California are usually part of National Forests.25/ 

It has been stated that "protecting and enhancing these mountain water- 

sheds is one of the most important jobs of Forest Service management ,''26/ 

but there has been criticism of the effectiveness of the management in this 
regard. For example, forestry activity on public lands in Alaska is 

said to have caused extensive landslides with subsequent damage to the 
watershed resource, and the proposed application of fertilizer to Forest 
Service lands has been criticized as potentially endangering water quality .27/ 


According to officials in FWQA, the Forest Service has been highly 
cooperative.28/ A memorandum of agreement between the Forest Service and 
the FWPCA (now FWQA), dated July 18, 1967, provides for close cooperation. 
Probably this agreement will be revised to reflect the legislation and 
Executive Order discussed above. 


(2) Bureau of Land Management 


The official written policies of BLM evidence high concern for water 
quality standards. It was not feasible, within the time allotted for this 
study, to investigate how these written policies were carried out in 
practice. Examples of the BLM's official policies, as expressed in its 
manuals, are discussed below, 


.. BLM Manual Section 2031, dealing with Environmental Quality and 
Natural Beauty provides as follows:29/ 


Pollution Prevention. Land, air, and water degradation which 


can be avoided through careful design and execution of Bureau programs 
and permitted uses, will not be tolerated. All waste disposal on 
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public lands is to conform to established local, State, and Federal 
standards. It should be noted that the directive that waste disposal : 
is to conform to "local, State, and Federal" standards, although 

promulgated before both Executive Order 11507, and the Wateir Quality 
Improvement Act of 1970, accords with both the order and the act. 

BLM cooperates with State and local health departments and the Depart- 

ment of Health, Education and Welfare in establishing appropriate 

standards. Technical assistance should be requested when a major 

problem is identified, and the problem is to be analyzed from the 

standpoint of the impact or loss of value on other resources. 


Pollution Abatement. Deteriorated environmental qualities will 
be abated when the cost of correcting the situation does not exceed the 
value of the environmental qualities lost. Since environmental quality 
values are usually intangible and subjective judgments, comparison of 
"pollution costs" against actual costs of correction measures will 
also be rather subjective. 


The extent to which BLM will be able either to prevent pollution 
arising from activities on its lands or abate existing pollution is 
dependent in part on obtaining sufficient manpower to enforce the regu- 
lations, Moreover, much of the BLM's success in this endeavor will be 
dependent on the smooth and proper functioning of its new planning system. 


(3) Department of Defense 


The Department of Defense has a well developed organizational 
structure for dealing with pollution control. It has been described by 
Colonel Alvin F, Meyer, Jr., Chairman, DOD Environmental Pollution 
Control Committee (EPCC).30/ The EPCC serves as an advisory board for 
the Assistant Secretary of Defense (Installations and Logistics), the 
Defense Director of Research and Engineering, and the Deputy Assistant 
Secretary of Defense (Health and Medical). According to Col. Meyer, the 
EPPO "is an effective management tool,"'31/ 


The DOD regulations for water pollution control are published in 
32 C.F.R. §§ 243.1-243.10, In general, they evidence an impressive 
concern, In addition, on Sept. 13, 1968, an agreement was signed between 
the DOD and the Department of the Interior (FWPCA, now FWQA) which 
coordinated the work ot these two agencies. 


Despite the DOD water pollution control arrangements described 
above, the agency has been frequently criticized concerning its alleged 
failures in the water pollution control field. It has been repeatedly 
charged that many military bases customarily dump untreated or semi- 
treated sewage into various public waterways.32/ For example, the 
California Assembly Select Committee on Environmental Quality has charged 
that many federal defense installations in Califomia are violating state 
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water quality standards:33/ Executive Order 11507, the Water 

Quality Improvement Act of 1970 and the National Environmental Policy Act 
of 1969 all provide authority and indeed require that such violations 

be ended, 


(4) Bureau of Public Roads, Federal Highway Administration, 
U.S. Department of Transportation 


Unless control measures are vigorously and intelligently utilized, 
erosion and siltation associated with road building can be a significant 
source of water pollution.34/ For this reason, the subject of water 
pollution control hasbeen a matter of vital concern to the Bureau of 
Public Roads for several years. Several Instructional Memoranda have been 
issued by the Director of BPR concerning this problem.35/ In the most 
recent Instructional Memorandum, (April, 1970) the BPR noted the recent 
promulgation of Executive Order 11507 and reemphasized the need "'to 


prevent erosion, pollution and siltation to the maximum extent practicable.' 


A memorandum of December, 1967, urges ''the highway agencies ... to 
consult with appwopriate officials of the Federal Water Pollution Control 
Administration....'' However, apparently, it is not customary for 
personnel of the state divisions of BPR to consult with FWQA officials, 


although such consultations may take place at Regional or National levels.36/ 


At the Division level, however, when construction does not involve public 
lands, the Division simply applies its guidelines as promulgated in the 
Instructional Memoranda; where the construction takes place on public land, 
the Division obtains the consultation and approval of the "custodian 
agency" (e.g., the Forest Service in the case of reads on National Forest 
land). Where a road is to be built on public lands by a state, and the 
construction is not financed in whole or part with federal funds, the 
standards for construction are set entirely by the state and the custodian 
agency, presumably without reference to the guidelines developed by the 
Bureau and the Soil Conservation Service. 


A March, 1968, memorandum provides that a Special Provision to 
Minimize the Effects of Soil Erosion is to be included in proposals for 
contracts advertised after April 15, 1968, "where the conditions at or on 
the projects warrant the inclusion of alli or portions of the special 
provision, It is recognized that there should be selective use of the 
special provision, and that it should not be included in a proposal except 
as it is warranted and applicable to actual project work."37/ No 
reference is made to consultation with the FWQA to determine whether or 
not a specific construction project warrants the inclusion of special mea- 
sures for limitation of erosion. It is important to note here that the 
necessary standards for water pollution control should be (but under the 
present practices often are not) determined by the particular instance: 

a project along a swiftly flowing, cold-water stream having tLarge 
regenerative capacity is a very different sort of undertaking from one in 
the vicinity of a "sump" system such as Lake Tahoe, which has little or 
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no capacity to rid itself of pollutants introduced. The omission of 
these considerations from planning and construction might well be corrected 
by FWQA involvement. 


It should be noted, however, that the Bureau of Public Roads does 
employ other techniques in an attempt to avoid harmful environmental 
effects. One important method is the "impact study" made by the custodian 
agency prior to highway construction on public lands. Construction has 
often been held up pending completion of such a study. Another teohnique 
is the timing of construction activity so as to avoid large-scale earth 
moving, soil disruption, and other activities during periods of anticipated 
heavy rainfall. Also, where planting and revegetation is required, such 
activities were formerly often undertaken without regard to proper time 
for planting, growing season, and so forth. Proper timing of these 
activities has been required in recently drafted contracts. Finally, a 
memorandum dated May, 1967, emphasizes the need for temporary as well as 
permanent erosion control, 


The BPR efforts towards environmental protection are highly 
commendable, However, closer cooperation with the FWQA would probably be 
desirable. This is especially so in the light of the leadership role 
assigned to the FWQA under Executive Order 11507. In addition, the new 
§ 21(a) of the Federal Water Pollution Control Act expressly makes "any 
Federal public works activity of any kind" subject to the Federal Water 
Pollution Control Act and hence to the overriding interest of the FWQA. 


(5) Other agencies 


The Soil Conservation Service of the Department of Agriculture, the 
Bureau of Reclamation, and the Corps of Engineers routinely ask for FWQA 
review of their planned activities to ensure that water quality and water 
pollution standards will not be violated. Thus there is at least some 
measure of cooperation of public land agencies with the FWQA and some 
attempt to adhere to established standards.38/ Because of time limita- 
tions, there is no assessment included here of the degree of cooperation 
presently achieved. 


e. Activities Off Public Lands, 


In some instances, private industries which are dependent upon, 
and conduct activities on, public lands cause serious pollution problems 
off the public lands. Among the more obvious examples the following 
may be cited: Pulp or paper mills which cut timber upon or obtain 
timber from the public lands and which cause water pollution due to 
inadequate treatment of pulpmill wastes. Lumber companies which cut 
timber upon or obtain timber from the public lands and which cause air 
pollution from the burning of sawdust and similar by-products. Mineral 
processing plants which obtain minerals from public lands and cause air 
or water pollution in the course of their manufacturing processes. 
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; The question arises whether the various public land agencies 
should attempt to control off-site pollution by industries processing 
materials obtained from the public lands. Section 7 of Executive Order 
11288, before its repeal, seemed to authorize such attempts, although 
it was rarely invoked.39/ . 


We were informed40/ of one case where Section 7 of Executive 
Order 11288 will probably be used to control off-site pollution. A 
three-way agreement is being considered by the Forest Service, the FWQA, 
and the State of Wyoming, concerning a proposed timber sale in the 
Utah-Wyoming boundary area, The timber sold will be processed in a 
pulp mill to be constructed on the Green River in Wyoming, above the 
Flaming Gorge Reservoir, a Recreation Area administered by the National 
Park Service. The Regional Forester has agreed to write into the timber 
sale contract provisions fot ensuring that the pulp mill activities do 
not result in water pollution. This action, apparently taken under 
section 7 of Executive Order 11288, would affect downstream public lands 
through control of products originating on public lands. As of January 
1970, the agreement had been approved by counsel for the FWQA, but had 
not yet been approved by counsel for the Forest Service. 


4. Conclusions Regarding Water Pollution Control Legislation 
and Regulations 


With the passage of the National Environmental Policy Act of 
1969, the Water Quality Improvement Act of 1970 and Executive Order 11507, 
the Federal agencies have been given a clear policy mandate to develop 
meaningful water pollution control regulations. In addition, all 
Federal agencies will have to review their water pollution control practices 
in order to make them conform to the statutory requirements, Of par- 
ticular importance is Section 103 of the Water Quality Improvement Act 
of 1970, which provides that federal agencies must comply with general 
water quality standards, and which regulates the conduct of Federal 
licensees and permittees. Although these new acts are important steps 
forward, some problems remain, 


It would be desirable to permit an appropriate Federal agency to 
impose its own water pollution control standards for all activities 
(including activities conducted by permittees and licensees) on the 
public lands. Even though the Secretary of the Interior is required 
under present law to concur with the standards set by state agencies, 
there would be advantages in permitting a Federal agency to set its own 
requirements, This would not only introduce flexibility into the govern- 
ment program, but it would also permit the Federal government to exercise 
a leadership role in pollution control. Moreover, it can be argued that 
federal discretion should not be limited by state established standards, 
even though these standards do have a federal input. It should be noted 
that such Federal powers to create Federal water pollution control 
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regulations applicable to Federal installations and lands should not be 
used to authorize lower standards.than those otherwise in existence. In 
addition, it should be recognized that Federal agencies can presently 
impose higher water quality requirements on themselves to the extent 
that this is deemed in the public interest. What is needed is the 

power to impose such requirements on Federal permittees, 


At present, only federal licensees or permittees who discharge 
into navigable water have their licenses and permits dependent upon 
adhering to applicable water quality standards, In as much as water 
quality standards have been established for non-navigable as well as 
navigable waters, those standards should be enforced for discharges into 
non-navigable waters. Enforcement should not be unduly difficult, 
although it must be recognized that the FWQA, as the enforcing body, 
may become embroiled in relatively minor disputes as a result. 


A final problem arises from the ambiguity concerning the power 
that federal agencies possess to control potential private polkuters who 
are contractors, borrowers or grantees of the federal government. As dis- 
cussed above, Federal agencies can control to a degree the actions of fed- 
eral licensees or permittees, Existing law and regulation leave open the 
question of whether Federal agencies, by use of their contract, loan and 
grant practices, can control potential private polluters, Although Section 
7 of Executive Order 11288 which provided the authority to review such 
practices was repealed by Executive Order 11507 which did not contain such 
power, it is unclear whether it is improper for Federal agencies presently 
to seek such review. It would be desirable to condition Federal 
contracts, loans or grants on compliance with applicable water quality 
standards, Enforcement and supervision problems arising from private 
activities off the public lands should not be significant enough to 
prevent such eonditions from being imposed. To eliminate such ambiguities, 
public land and other Federal agencies should be given the clear power to 
impose such conditions. 


C. Air Pollution 
1. Typical Air Polluting Activities On Federal Lands 


Air pollution on federal lands may take many forms and may result 
from many activities and sources. 


- Open burning of refuse 

- Faulty incinerators 

- Particulate or sulfur oxide emissions from heating and 
power plants 

- Gasoline and solvent vapor losses from storage tanks 

- Burning of slash and other timber by-products on forest 
lands or brush on range lands 

- Mining operations including sand or gravel pits 
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The National Air Pollution Control Administration (NAPCA) is 
conducting research in most of these areas, Of particular interest to 
the public land agencies is the joint research being conducted with the 
Forest Service on alternatives to slash burning, and on guidelines for 
proper forest practices as they relate to air pollution.41/ 


2. Federal Regulation of Air Pollution 


The controlling statute is the Clean Air Act, as amended.42/ The 
act is administered by the National Air Pollution Control Administration 
(NAPCA). NAPCA, along with the Food and Drug Administration and the 
Environmental Control Administration, make up the Consumer Protection and 
Environmental Health Service (CPEHS) in the Public Health Service, within 
the Department of Health, Education, and Welfare. The federal Facilities 
Section of NAPCA has been described as follows:43/ 


The staff of the Federal Facilities Section, National Air 
Pollution Control Administration, devotes full time to the 
surveillance of air pollution problems arising from Federal 
activities, the extension of technical assistance to agencies 
and departments and to studies for scheduling necessary improve- 
ments to control emissions from Federal establishments, This 
staff also assists the Bureau of the Budget in technical and ad- 
ministrative review of-the 5-year plans prepared by the various 
governmental groups concerned in this abatement activity. 


The following excerpts from a paper delivered at the Environmental 
Pollution Conference (held in Seattle, Washington on March 24-27, 1968) 
provide an orientation to the operation of NAPCA.44/ 


The Clean Air Act of 1963 


With the adoption of the Clean Air Act in December 1963, 

_ Federal policy in the field of air pollution control underwent 
significant evolution. Although there was no change in the view 
that responsibility for the control of air pollution rests primarily 
with State and local governments, the Federal Government responded 
to a very real need by equipping itself to aid State and local 
control programs more effectively and to stimulate them to the 
increased level of activity considered necessary. Thus, the preamble 
adds a new dimension to the Federal role when it states that 
"federal financial assistance and leadership is essential for the 
development of cooperative Federal, State, regional, and local pro- 
grams to prevent and control air pollution,"' The preamble points 
out that most of the Nation's people now live in urban areas, 
including metropolises which sprawl across municipal, county, 
and State boundary lines, and it specifically mentions motor 
vehicles as one of the major contributors to the mounting air 
pollution problem, 
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The Congress has instructed the Federal Government to 
assume the responsibility for directly aiding in the develop- 
ment of State, regional, and local control programs sufficiently 
equipped and empowered to reverse the trend toward even more 
polluted air. To begin with, the act continues and expands the 
authority for the ongoing research, development, and technical 
assistance programs of the National Center for Air Pollution 
Control. It places considerable emphasis on the fact that there 
is still much to be learned in the technical and scientific 
spheres and that the Federal Government has a resporsibility 
for seeing that this knowledge is developed. The same is true 
of the need for additional trained personnel to work in the 
fields of air pollution research and control. 


Among the important new authorities provided by the Clean 
Air Act is that for program grants. Briefly, these grant funds 
may be made available to State and local agencies for the purpose 
of developing, establishing, or improving air pollution control 
programs, Federal funds will be available on a matching basis -- 
$2 for every $1 for single jurisdictional programs, and $3 for 
every $1 for programs operating on a regional basis. The objective 
of this provision is not to participate in the maintenance cost 
of ongoing air pollution control programs throughout the Nation, 
but rather to stimulate State and local agencies to develop new 
programs or to expand existing control efforts. However, 
authority for maintenance grants appears in later amendments 
hereinafter described. 


The Clean Air Act also includes for the first time a limited 
legal regulatory authority on the Federal level for abatement of 
specific air pollution problems. This limited regulatory power 
is clearly intended to supplement the abatement powers of State 
and local governments with respect to two types of situations: 


First, with respect to an interstate problem in which pollu- 
tion arising in one State may be endangering the health or welfare 
of persons in another State, the Secretary of Health, Education, 
and Welfare, may, on his own initiative or on official request as 
specified in the act, initiate formal proceedings for the abate- 
ment of the pollution as found to be necessary. 


Second, with respect to a similar air pollution problem, but 
which is purely intrastate in nature, the Secretary may invoke such 
formal abatement proceedings only on official request from 
designated officials in the State involved. 


The Federal regulatory powers are intended to supplement the 
State and local authorities (1) by providing a means of dealing 
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with interstate problems which are not easy and sometimes are 
impossible to reach by the remedies available to a single State, 
and (2) providing technical and other assistance from the Federal 
Government in cases with which, although intrastate in character, 
it is difficult for State or local authorities to deal, 


The regulatory abatement procedures authorized in the act are 
very similar to those in use for several years under the provisions 
of the Water Pollution Control Act -- involving the steps of 
conference with the cognizant official agencies, public hearings, 
and finally court action. The procedure may, of course, terminate 
at the initial or second step of the process if the problem is 
resolved, 


Finally, the act retains the previous directive that Federal 
facilities should, to the fullest extent possible, seek to minimize 
or eliminate air pollution for which they are responsible, In 
addition, the act authorizes the Secretary of Health, Education, 
and Welfare to designate classes of potential pollution sources for 
which Federal agencies would be directed to obtain permits from hin, 
subject to such conditions as he may prescribe. The Secretary is 
required to report to the Congress each January on the status of 
these permits and the compliance with their terms, 


Air Quality Act of 1967: 


The most recent amendment to the Clean Air Act is the Air 
Quality Act of 1967, This Act contemplates a systematic effort 
to deal with air pollution problems on a regional basis and calls 
for coordinated action at all levels of government and among all 
segments of industry, The system depends on designation of regions 
where two or more communities -- either in the same or different 
States -- share a common air pollution problem and on development 
and implementation of air quality standards for such regions. 


- The Department of Health, Education, and Welfare will 
define the broad atmospheric areas of the Nation and will 
designate specific air quality control regions. 

- The Department also will develop and publish air pollution 
criteria indicating the extent to which air pollution is 
harmful to health and damaging to property and detailed 
information on the cost and effectiveness of techniques 
for preventing and controlling air pollution. 

- As soon as air quality criteria and data on control technology 
are made available for a pollutant or class of pollutants, 
States will be expected to begin developing air quality 
standards and plans for implementation of the standards. 
They will have 90 days to submit a letter indicating that 
they intend to set standards, 180 days to set the standards, 
and 180 days to develop plans for implementing them. 
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- Air quality standards will be developed and applied on 
a regional basis, Wherever an air quality control region 
includes parts of two or more States, each State will be 
expected to develop standards for its portion of the region, 

- If the Secretary of Health, Education, and Welfare finds 
that the air quality standards and plans for implementation 
of the: standards in an air quality control region are 
consistent with the provisions of the Air Quality Act, 
then those standards and plans will take effect. 

- If a State fails to establish standards, or if the Secretary 
finds that the standards are not consistent with the Act, 
he cam initiate action to insure that appropriate standards 
are set. States may request a hearing on any standards 
developed by the Secretary; the hearing board's decision 
will be binding. 

- States: will be expected to.assume the primary responsibility 
for application of the air quality standards, If a State's 
efforts prove inadequate, the Secretary is empowered to 
initiate abatement action, 


Other new authority in the Air Quality Act of 1967 includes: 


- Expansiion of the Federal Government's air pollution 
research and development activities. 

- Financial aid for planning activities in interstate air 
quality control regions. 

~- Actiom by the Secretary to obtain court orders to curtail 
pollution during emergencies. 

~- Awarding of grants to states to assist them in developing 
programs for inspection of motor vehible pollution control 
systems, 

- Creation of a 15-member Presidential Air Quality Advisory 
Board.., 

- Establishment of advisory groups to assist the Department 
of Health, Education, and Welfare. 

- Registration of fuel additives. 

- A study of the need for and effect of national emission 
standards for stationary sources of air pollution. 

- A study of the feasibility of controlling pollution from 
jet and conventional aircraft. 

- Comprehensive economic studies of the cost of controlling 
air pollution. 

- An investigation of manpower and training needs in the air 
polluttion field. 


As in prior legislation, the recent amendments preserve and 
reaffirm the: Federal policy that prevention and control of air 
pollution is: the primary responsibility of States and local govern- 
ments, Accordingly, Federal legislation as presently constituted 
is designed to reinforce State and local efforts. 
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: It appears likely that additional legislation relating to air 
pollution control will be passed in the fall of 1970.45/ 


3. Relation to Public Lands 


a. Section 111 of the Air Quality Act of 1967 


Section 111 of the Air Quality Act of 1967, which amends the 
Clean Air Act of 1963, is set out below. 


COOPERATION BY FEDERAL AGENCIES TO CONTROL AIR POLLUTION FROM 
FEDERAL FACILITIES 


Sec. lll. (a) It is hereby declared to be the intent of 
Congress that any Federal department or agency having juris- 
diction over any bu&lding, installation, or other property 


shall, to the extent practicable and consistent with the 
interests of the United States and within any available appro- 
priations, cooperate with the Department of Health, Education, and 


Welfare and with any air pollution control agency in preventing 
and controlling the pollution of the air in any area insofar as 

the discharge of any matter from or by such building, installation, 
or other property may cause or contribute to pollution of the air 
in such area, 


(b) In order to control air pollution which may endanger 
the health or welfare of any persons, the Secretary may establish 
classes of potential pollution sources for which any Federal 
department or agency having jurisdiction over any building, 
installation, or other property shall, before discharging any 
matter into the air of the United States, obtain a permit from 
the Secretary for such discharge, such permits to be issued for 
a specified period of time to be determined by the Secretary 
and subject to revocation if the Secretary finds pollution is 
endangering the health and welfare of any persons. In connection 
with the issuance of such permits, there shall be submitted to 
the Secretary such plans, specifications, and other information 
as he deems relevant thereto and under such conditions as he may 
prescribe. The Secretary shall report each January to the Congress 
the status of such permits and compliance therewith, (Emphasis 
added.) 


The statute is substantially weaker than the Water Quality 
Improvement Act of 1970. Unlike the water quality legislation, the air 
quality statute does not direct federal facilities to conform to 
generally applicable standards. It does not, unlike the water quality 
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legislation, even attempt to deal with federal licensees or permittees, 
And the language underlined in the quoted material is certainly weaker in 
tone than the analogous language in the Water Quality Act of 1970. 

In short, when compared to the Water Quality Act of 1970, the Air 

Quality Act of 1967 is less effective with regard to controlling air 
pollution originating on the federal lands. 


b, Executive Order 11507, February 4, 1970 


Executive Order 11507 deals with the control of both air and . 
water pollution at federal facilities. It has already been discussed with 
respect to water, It is noteworthy that the Executive Order treats 
air and water pollution in a similar manner although, as discussed 
above, the air pollution statute as it related to the public lands is 
weaker than the water pollution statute. 


The most important fact about Executive Order 11507 is that it 
expressly makes air quality standards adopted pursuant to the Clean 
Air Act, as amended, applicable to and controlling upon federal 
facilities.46/ Where no such air quality standards have been promul- 
gated, or where more stringent standards are deemed advisable, the 
respective Secretaries (HEW Secretary for air, Interior Secretary for 
water) in consultation with other governmental agencies, may establish 
the governing standards .47/ 


Another important feature of the Executive Order, as it applies to 
air pollution controls, is that the Secretary of HEW is expressly directed 
to "provide leadership"48/ in air polidution at federal facilities, 
although the Clean Air Act, as amended, merely directs federal agencies 
to "cooperate" with the Secretary. In addition, the Council on 
Environmental Quality is directed to maintain continuing review over 
the polkution control program and to “report to the President thereon.'49/ 
Thus it would appear that by fixing responsibility on those agencies 
which have environmental quality as a "primary mission," the Executive 
Order will help ensure effective compliance. 


c. Activities Off The Public Lands 


Because of the variety of natural resources found on the public 
domain, a host of development activities occur that cause significant air 
pollution problems, A few examples will serve to illustrate this. 


Waste products from timber harvested on public lands is often 
burned in "tepee" burners off public lands causing a serious pollution 
problem.50/ Similar pollution problems arise from mining operations 
conducted on public lands. Smog has endangered vast stands of Ponderosa 
pine in the San Bernardino National Forest near Los Angeles. The Forest 
Service has felt, probably correctly, that control of this problem is 
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beyond the scope of its authority or competence despite the direct 
impact on Forest Service lands.,51/ In the Northwest, Forest Service 
slash burning (primarily to prevent insect infestation in rotting 
wood) has caused air podlution, particularly in the Willamette Valley. 
This Valley, aside from being a center of logging activity, is also 
peculiarly susceptible to the condition known as a "stagnating anti- 
cyclone" which greatly lowers the dispersion rate of air pollutants. 
And in the Southwest, fossil-fueled power plants, utilizing Lec 
coal from Indian lands, contribute to air pollution.52/ 


A unique instance of public agency cooperation in control of 
off-site air pollution is the arrangement made by the Bonneville Power 
Authority, which is primarily a marketing and distribution service 
rather than a power-generating operation. Contracts entered into by the 
Bonneville Power Authority contain provisions relating to environmental 
considerations, If an aluminum reduction plant, for instance, violates 
applicable air quality standards, its power supply may be terminated.53/ 
The imaginative exercise of federal power in this case is all the more 
remarkable because of the absence of any language in Executive Order 
11507, similar to Section 7 of 11288 (ncw repealed), regarding 
"borrowers, grantees, or contractors"54/ of and with the United States. 
It is this sort of practice, however, which must become commonplace if 
pollution resulting indirectly as well as directly from public land acti- 
vities is to be curtailed. 


4. Conclusions Regarding Federal Air Pollution Control Regulations 


The Air Quality Act of 1967 does not direct federal facilities 
to conform to generally applicable standards. In this respect, there- 
fore, it authorizes lower air quality standards than those permitted 
under the general statutes. It requires the federal agency to 
"cooperate" with HEW and any air pollution control agency "to the 
extent practicable and consistent with the interests of the United 
States and within any available appropriations. .. .'"' However, 
Executive Order 11507 requires federal agencies and federal facilities 
to conform to air quality standards as established under the Clean 
Air Act, as amended, Executive Order 11507 contains two interesting 
provisions. Section 4(b) of the Executive Order envisages at least 
some situations in which more stringent standards than those required 
under the Clean Air Act, as amended, would be advisable. Section 
4(c) permits, however, lower standards in "extraordinary cases.'' The 
interplay and conflict between these two provisions in actual practice 
cannot be determined yet. 


More importantly, the ‘Clean Air Act, as amended, does not 


purport to deal with federal licensees or permittees. Neither does 
Executive Order 11507. The issue raised by this situation is whether 
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potential air polluters should have their federal licenses and permits 
conditioned on their adherence to air qua.ity criteria, in a manner similar 
to that which now applies to potential water polluters. No reason appears 
why federal permits and licenses should not be conditioned on compliance 
with air quality standards, and appropriate statutes and regulations 

should be amended to so provide. 


Another deficiency with current federal air pollution control 
regulations, is that there is no clear and express authority for using federal 
loan, grant or contracts to control air pollution arising from activities 
conducted off the public lands, even when the product or resource 

involved originally was on the public land. As discussed above in the 

Water Pollution Control summary, clear legislation should be passed to pro- 
vide Federal agencies with this power. 
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